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Acknowledgement of Country and Peoples


As a citizen of Western Australia, I acknowledge its Aboriginal peoples as the 

traditional custodians of land and waterways and pay respect to their Elders 

past and present; recognising their long history here and acknowledging 

their past, present and future and mine as one in the eternal now of God. 


The harshest words spoken by a world leader about a paedophile: 


"Woe to anyone who harms the conscience of one of these little ones 

who believe in me; better that a noose tied to a millstone were wrapped 

around the scandal giver's neck and that they were cast into the sea."  

Jesus Christ. Mk 9:41
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Prologue: 

The Minister says: "Don't let the perfect get in the way of the good". Between the perfect 
(best) and the good is the better. This paper strives for the better; to suggest changes and 
endeavour to improve the Children and Community Services Amendment Act 2019.

"If a thing is worth doing, it is worth doing well"


I am eternally grateful to Julia Gillard for calling the Royal Commission and the 
commissioners who tirelessly worked for years to make Australia safe for children in 
institutions. I commend Federal Governments for funding the extended enquiry. I applaud 
and thank any trustworthy victims who spoke up. I am grateful to all who contributed and 
who are genuinely endeavouring to ensure that Australian children are safe in institutions. I 
want all children to be safe, so pray governments that the same help can be unearthed to 
secure safety for Australian children in other places they frequent and dwell in. Australia 
can be soberly proud that through the Royal Commission we lead the world in child safety, 
even though the process was and is so sad and repulsive. Catholics can be proud that the 
Archdiocese of Perth in Western Australia leads the nation in child safeguarding. I applaud 
the thoroughness of the Royal Commission for, in the main, outstanding findings and 
conclusions and for nearly all recommendations. I applaud the dedication of governments 
and institutions throughout Australia for their dedicated endeavours and co-operation to 
enshrine and implement appropriate recommendations in legislation. It can truly be said 
that not one decent citizen in Australia approves of child exploitation and abuse of any 
kind. Of particular concern and disapproval is childhood sexual abuse. We have the 
means to stamp this out once and for all. I am grateful for the opportunity to add my voice 
to assist the Western Australian government to make children safe and safer in the most 
appropriate ways with suggestions and comments. I thank the committee in advance for 
their willingness to serve on this committee and for taking the time to read submissions. 
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INTRODUCTION: 

Preliminary Considerations:


THE CORE PROBLEM WITH "ONE TWENTY FOUR BA" (124BA):

Everyone wants safety for children, everyone wants children to be safer; a no brainer 
surely eh? The how, is the contentious part! The Royal Commission sees it one way, the 
government follows. The Catholic Church sees it another way, the government disagrees. 
So a tension, a clash and now a tussle over legislation in WA! 

This paper concentrates on amendments One Twenty Four (124), ministers of religion and 
religious confession. Particular attention is given to 124BA.

There are two goods in question; The first good, safety of children. That, both parties 
want and both agree upon. The second good, protecting The Sacred Seal of Confession, 
one party wants and the other party wants to destroy by exception. The government 
wants the good of children's safety by means of breaking of The Sacred Seal of 
Confession. The Catholic Church wants the good of children's safety by means of 
preserving of The Sacred Seal of Confession. In moral law, two goods are not split apart 
by compromise. Compromise is not the answer. The solution is elsewhere. This paper 
proposes solutions. 

"I am in full agreement with such a goal. As a society we now understand much better than in the 
past how destructive such abuse is, and how long-lasting the terrible damage caused by this abuse 
can be. We must do all we can to prevent such abuse from occurring, or continuing."
Archbishop Costelloe SDB DD

Co-operation between Church and State is essential, as has always been necessary 
between many major players in any society. Understanding each other's needs is needed. 
Respect for each other's position is called for. It is in this context that this paper examines 
the issues. The issues must be understood before a solution can be suggested. 


BACKGROUND: Readers of this paper, please remembered that moderns have the least 
solid grounding in moral principles in the last 5,000 years of civilisation. Most moderns 
base their morality on penalty and fear of getting caught. This is puerile. The more that 
fear is the motive to obey and enforce law, the greater is risk-taking, particularly in the 
young, with a resultant increase in crime and community expense. Escalating penalties 
alone only reinforces the puerile. Readers of this paper need take this very much into 
account. If true, as a corollary, the responsibility of legislators to wisely get laws per se 
right increases. Who can deny this; that a developed conscience prompts a citizen to 
obey laws because it is the right way to behave: or deny that a developed conscience 
makes for a more law-abiding citizen?

“Emotions neither prove nor disprove facts. There was a time when any rational adult 
understood this. But years of dumbed-down education and emphasis on how people 
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‘feel’ have left too many people unable to see through this media gimmick.”  Thomas 
Sowell. - social theorist and economist in USA.


Many readers of this paper will not have a clue about Catholic confession. The writer very 
much appreciates that. To make sense of its arguments, this paper needs to explain 
several things, including Catholic confession and what is conscience.


The right to conscience is recognised in international law. But what is conscience?

Catholics go to confession. What is the ritual of sacramental confession? Let's start with 
confession then conscience. First we need some definitions. 


DEFINITIONS.
priest/confessor 

means a RC priest who conducts sacramental confessions under The 
Sacred Seal of Confession 

absolution 
means the solemn sacramental pronouncement by the priest/confessor of 
forgiveness.

catechise 
means to teach a Catholic, usually primary school age, to understand ritual 
confession, the attitudes required and how to develop a healthy conscience. 

child
means a minor under the age of 18 years. 

sacramental confession 
means the worship ritual of forgiveness or reconciliation under The Sacred Seal of 
Confession.

confessor 
means priest/confessor. (Lay people sometimes mean the person who confesses.)

confessor/judge 
means a priest in confession who must discern the repentance, purpose of 
amendment, guilt or false guilt and correct attitude of a penitent and whether to 
administer absolution.  

confessional 
means a dedicated or impromptu place where a priest/confessor and the penitent 
conduct sacramental confession. Examples are: a purpose built room where the 

penitent can choose anonymity behind a screen; an hospital bedside; inside an 
ambulance; a confidential open space required for confession of a Catholic under age 18, 
also out of earshot, but in sight of an independent responsible observing adult. Often this 
last example happens in the middle of the open church or school chapel space, or school 
hall. 
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conscience 
means the private, rational, internal dialogue which judges the right and wrong of 
one's thoughts, words and deeds and prompts one to conform to the moral law. 

conscience vote 
means a vote in parliaments where freedom from party policy is permitted. The vote 
may or may not be on a moral issue and therefore may not in fact be a matter of 
conscience.

designated priest/confessor 
means as described in the letter to the pope. 

excommunication 
means a sentence of exile; banishment from the Church.

free vote
means a 'conscience vote' in Parliament but less likely to be a matter of conscience. 

latae sententiae
 means a form of penalty that is an immediate, automatic and unspoken sentence 
incurred for committing certain offences in the Catholic Church. 

moderns 
means contemporaries who reject time honoured principles of morality.

penitent 
means a Catholic who attends a confessional to confess sin and obtain forgiveness.

purpose of amendment
means an act of a penitent's will to reform their life and seek to do better. 

reconciliation 
means the sacrament of confession or forgiveness under the Seal.

repentence 
means the  required attitude by a penitent of reform of behaviour and life. 

shame
means an unpleasant sensation triggered by personal or social discomfort of guilt,  
innocence or embarrassment, that may have no real or evident foundation.

The Sacred Seal of Confession 
means that inviolable seal imposed by rational moral law and decency on 
revelations of conscience. It respects, guards and protects revelations of 
conscience to the priest/confessor in the confessional. The Sacred Seal belongs 
neither to the priest/confessor nor to the penitent nor to the pope as chief legislator 
but to all consciences in the whole world and therefore to the sacrament itself. It 
also bolsters a penitent's confidence to confess and trust in the priest.
(This definition excludes Orthodox churches who also conduct sacramental 
confession. Contact with several major Orthodox churches in WA  failed to 
obtain satisfactory answers. So this paper cannot speak for them. Anglicans rarely, 
if ever, consider confession a sacrament in the RC sense.)

The Seal 
means The Sacred Seal of Confession.
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ABBREVIATIONS. 

Bill 2019 -- Children and Community Services Amendment Act 2019.
CCL -- Catholic Universal Code of Canon Law
RCRSA -- Royal Commission into Institutional Responses to Sexual Abuse

them substitutes for him/her, him, her, 
their substitutes for his/hers, his, hers,
they substitutes for he/she, he, she, 

CONFESSION: 
The motivation for going to confession is basically forgiveness. 

Catholic morality is intended to come from the opposite direction of fear. A Catholic is 
trained to develop their conscience and to obey laws because the laws exist for a good 
reason, not out of fear. The confessional is not a forum of fear. The confessional is a 
forum of self accusation, of desire to change and of healing, as a launch pad to improve 
or start again.

A priest/confessor in the confessional is dealing with people who are trained not only in 
the ritual of sacramental forgiveness but in solid grounding of conscience. Some readers 
of this paper will have difficulty to comprehend this. 


The best healing therapy for guilt is self forgiveness. Guilt in itself is not a problem, though 
proponents in other disciplines incorrectly say it is. They are not in the field of solving guilt 
though. Coming to forgive ourselves is the problem. A healthy conscience will never 
cease to accuse its subject. A true conscience does not let us get off the hook, even if we 
ignore it. 

"The plays the thing wherein I'll catch the conscience of the king." Shakespeare's 

Hamlet arranges a play to reveal the guilty conscience of king Claudius; to reveal his 
hidden guilty conscience by external signs like an embarrassing red-face or discomfort 
and nervous gestures, so to speak. Hamlet. Act-lll Scene-ll.


A mature subject will, where the conscience is well formed and rational and logical, 
accept the need to address those self accusations of conscience. This internal dialogue 
of self correction is healthy. Combine this with a will  ready to make a decision for 
improvement and society benefits. Those who have a ritual of forgiveness are fortunate. 
Anyone, religious or not, with a mentor or friend to consult to find out if their guilt feelings 
are warranted are lucky people too. Everyone has to wrestle with their conscience. False 
guilt is treatable with truth, realism and sound advice. This is where guidance of 
conscience is important, for we all need to develop a healthy conscience. It is not 
automatic. Throughout life we are fine tuning our conscience if want to grow in maturity. 
We will admit errors humbly if we are genuine. Children's consciences develop with the 
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years. Adult voices need to be heard to help guide the child. If not, we have a descent to 
the jungle, a comment that refers to animals and not primitive peoples who's children very 
much heard their elders in cohesive cultures. 

Healing comes in the ability to forgive oneself.  When persons believes that God truly 
forgives them, they are assisted with the greatest motivation to forgive themselves. Those 
who benefit from the confessional are doubly helped, for they receive from a person who 
has listened to their revealed conscience and judged their sorrow, with the added words: 
Go in peace, you are forgiven! Actually their benefit is triple  because it is free. The priest/
confessor sins if he were to charge even 20 cents. 


In discussions during this period of submissions, it was so interesting to hear people 
talking of their appreciation of priests' generosity. People kept saying that they had never 
heard of a priest to refuse to hear someone's confession outside advertised times, when   
requested. The healing aspect of sacramental confession is often not appreciated or 
mentioned but has an extremely valuable place. Facing up to reality and doing something 
about it is a sign of mature mental health. Having done something about the guilt and 
resolved to improve behaviour, a person can start again, from the launching pad of self 
forgiveness. The individual benefits; families benefit; communities benefit; 
neighbourhoods; cities and nations benefit. The world benefits. And, at least in the 
confessional, it is free. 


CONSCIENCE: 
Conscience is an internal dialogue that humans have by nature. Conscience is hidden, 
personal and private within the confines of each human being. Conscience as a real 
phenomenon is universal and common to all peoples, nationalities and religions or none. 
Conscience is unknown, unknowable and undiscoverable by any other human being until 
a person reveals their conscience by communication. 

Action alone does not reveal conscience. The action of stealing or murder does not of 
itself reveal that the thief's conscience approves or disapproves. 

A bank robber or murderer is presumed in society and court to know in conscience that 
the act was wrong. Yet a court may be called to adjudicate society's presumption on the 
grounds of insanity. Conscience, in fact, may not have been active during the robbery or 
murder by a mad man. For a starving person to steal in a famine from someone who has 
an over abundance of food is conscionable. Justice demands a just distribution of 
providence. Stealing becomes permitted in good conscience on a justice principle. In fact 
it is not considered theft. In Western Australian Law aborigines were permitted legally to 
take a farmer's aingle sheep if they were hungry. Workmates may concur that pinching 
items from their employer is O.K. because everyone does it. Another worker disapproves 
in conscience but does not say so and refuses to rob the employer. Only when the 
business goes broke do the workers realise that their actions contributed to losing their 
jobs. The error of conscience will only be known when workers communicate it. They 
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themselves are enlightened and now correct their erroneous consciences. The workers 
alone can judge their consciences. The worker who did not approve, now reveals an 
original disapproval. That was unknown until communication occurred. And that worker 
can say to the others what their consciences are saying to them: thanks for putting me on 
the dole. The law court, for its part, can only judge what a reasonable person would or 
should judge in justice and conscience, in the same circumstances. It cannot judge the 
offender's conscience, unless revealed. How many people out on the road, plead 
ignorance when caught behind the driver's wheel? Their communication is meant to 
convince the police that their conscience is clear because of ignorance. Let us suppose 
the police officer believes them. Had the police the power to read consciences, there 
would be no need to stop the drivers in the first place.  Without communication, no-one 
can know a person's conscience. 


Because we do not know another person's conscience without communication, it is the 
most private forum on earth and deserves respect and loyalty by another to whom it is 
revealed. It is the most private faculty of the human race. Its revelation is privileged and 
deserves utmost honour. We know a person is a friend or trusts us as an acquaintance 
when they reveal their conscience to us. By silence, any person in the world can deny to 
to every person in the world, knowledge of their conscience. It is theirs by right. 
Conscience unshared is knowledge and scrutiny denied. People might be judged by 
others, but others can never know a person's motives and conscience until that person 
reveals them. 


So, conscience is not the same as intention to do evil or commit crime. An intention or 
plan to kill someone is not a judgement of conscience. A person can intend to kill while 
knowing in conscience and believing it is wrong. Their plan is to go against the better 
dictates of their conscience. A plan to commit crime is not a revelation of conscience. It is 
more likely a revelation that the person is not following their conscience, because murder 
is wrong, full stop. But an insane person is not acting on conscience, even law 
acknowledges that. 


In the confessional, the priest/confessor is in a privileged position. He is hearing what a 
person is revealing of their conscience. The revelation is essentially to God. That is why 
mercy and forgiveness are to temper justice in the confessional. That is how God is; how 
God deals with us, in justice and mercy. The priest/confessor must display godlike virtues 
in listening to the penitent. Compassion and understanding are essential. Healing and 
peace both personal and community are the goal. The priest/confessor, in his own turn 
and time, also humbly attends confession as a penitent. We all have faults. He knows that 
we are all sinners together, united in a search for peace and harmony. 

If only the perfect every sat in judgement of others, we would have no law courts. 


 Sir (Saint) Thomas More could say of King Henry Vlll:
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King Henry has power to capture my body. King Henry has power to cast me to 
prison. King Henry has power to chop off my head. But King Henry is powerless to 
capture my conscience. King Henry is powerless to compel against my conscience. 
King Henry is powerless all his days to avoid wrestling with his own conscience. 

The first stage of conscience is to decide that there is a matter of concern. A toddler is 
wandering onto the busy road. It is in grave danger. 
The second stage of conscience is a decision. What to do, right or wrong? What is the 
right thing to do? Do I act or do I ignore the child? 
The third stage of conscience is self judgement after the event. Whichever I choose, my 
conscience will judge me. You did the right thing in rescuing the child. You are heartless 
and responsible for the injury to the child. You could have rescued it but thought more of 
your coffee.

Mostly people speak of conscience in the third stage. Almost instinctively, we notice 
events around us from the point of view of right or wrong. More and more these days 
people are saying: I'm not getting involved. They admit that they noticed something that 
was a subject of their conscience. They made a decision not to get involved for this and 
that reason etc. 

 We cannot escape judgement of our conscience. We can try to dull it, even with 
substance abused; to ignore and brush aside its self  judgement, that is all, and to 
rationalise in all sorts of ways. If we are honest we will face up to the internal judgement 
our conscience imposes upon us. In order to heal, we will admit guilt and do something 
about it. Learning to forgive ourselves will lead to peace.

Hence, the wisdom of the confessional, where there is a professional skilled in the 
subjects of conscience. But any of us can also have a true friend, who will speak the truth 
objectively and be our sounding board if we are not Catholic. Objectivity is the arbiter of 
conscience; subjectivity its spoiler. A true friend will speak the truth to us, irrespective of 
our reaction or desire to hear the opposite. A true friend will respect our revelations of 
conscience and guard their confidentiality. Whoever has such a true friend is wealthier 
than a millionaire. 

"The unexamined life is not worth living" 

Socrates' Apology (38a5–6)-- Plato
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THE SACRED SEAL OF CONFESSION:
This paper basically addresses one situation of sacramental confession under the Seal. 
That is, where a child refuses to agree to the priest reporting. 

What is covered by the Sacred Seal of Confession? 

Fundamentally, the Seal is protecting conscience. So something that is not of conscience 
is not covered by the seal.
Examples:
 A penitent informs the priest/confessor in the confessional that they are going overseas 
and will be away for a time. That is not covered by the seal because it is not a matter of 
conscience. But if the same person revealed that they are going overseas because they 
nicked a few thousand off a mate when he was drunk, it is under the seal because it is of 
conscience. And the priest must require them to cancel the flight and pay the $ back.
A penitent tells the priest/confessor in the confessional on Saturday afternoon that his 
football team is winning. That is not covered by the Seal because it is not a matter of 
conscience.
A parent informs the priest/confessor in the confessional that the next person in is their 
child who is autistic. That is not covered by the Seal because it is not of conscience.
Technically, suppose a child mentioned in the confessional that they had been sexually 
abused but their communication had nothing to do with their conscience. That would not 
be covered by the Seal technically. Discernment would be required as to the wisdom 
though. Was the child expecting confidentiality? Did the child speak only because of the 
Seal? Was the child agreeable to reporting? etc.
Now, supposing a child, during sacramental confession, divulges that they are a victim of 
sexual abuse in the context of their guilt feelings or shame or ambivalence or confusion. 
The child is troubled. The child is trying to sort out their conscience. Now the child is 
talking in the context of conscience, even though the child may not be confessing that they 
sinned and they are not guilty in a true sense. The communication comes in the context of 
conscience. It would come under the Seal. Also what the child expects of the Seal is most 
relevant to them. If the child penitent expects the Seal to apply, it must. That is respect for 
conscience.   

And respect for one conscience is respect for all consciences in the world. Conscience has 
a right by its very nature to be respected with confidentiality and privacy because it is 
confidential and private by nature. In todays world laws abound in Australia about privacy. 
There is no faculty, organisation or body more private than the secret, private workings of 
a human beings conscience. 
When a priest preserves The Sacred Seal of Confession he guards the consciences of all 
people on earth. Conscience is the most personal,  private and internal forum known. It 
behoves all levels of society to respect and protect the confidentiality and privacy due to 
conscience. More will be said shortly.
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There are things the Churches can do and should do.
The Vatican has made changes. Laws have changed. I presume that Archbishop Costelloe 
will provide details. Suffice to say that Catholic leaders are bound to report to police and 
advise complainants to go to the police. Leaders are not to move clergy around who have 
a complaint against them, even if no charge is laid. Practices of the past are outlawed as 
they should be. The wider community need not fear or doubt the sincerity of the Catholic 
Church to do everything possible to completely obliterate child sexual abuse. 

PURPOSE:

RATIONALE:
This submission concentrates on 124A, 124B and 124BA of the Children and Community 
Services Amendment Act 2019 (hereafter Bill 2019) and in particular on The Seal of 
Confession 124BA.

Let's agree on what we are talking about. 

PLEA
THE CRUX, THE GUTS, THE CORE, THE HEART, THE NUTS & BOLTS, THE 
ESSENCE, THE NITTY GRITTY OF THIS PAPER:-

In the confessional, a child who divulges that they are a victim of sexual abuse and that 
they do not wish it to be reported to authorities, should not automatically be over-ruled as 
124BA dictates and compels. Their views should be taken into account. 

A child who divulges sexual abuse during confession and is not willing to repeat the 
communication outside the confessional, so the priest can report, has a reason. Listen to 
the child. Sexual abuse is a devastating, soul destroying experience. Do not harm the child 
by forced reporting. This situation will be rare. It will be more likely in older teenagers. By 
then they will have control. Soon the child will agree to reporting. Let the child begin to 
heal a little so that they can reach the stage of reporting. Most children will probably agree 
to reporting. It is only the exception who doesn't agree to reporting; who alone creates the 
real problem for the church with 124BA and The Sacred Seal of Confession. 
A poedophile in the confessional need not create a problem because the church can enact 
measures to ensure reporting, as is possible in my opinion
If my plea is accepted, most of this paper becomes obsolete. Only amendments and 
definitions to improve the Bill 2019 will apply. 
There are ways that could possibly show how Bill 2019 could work in harmony with the 
Catholic Church and contemporaneously protect The Sacred Seal of Confession. There is 
a solution to the impasse.
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There are possibilities. CCL legislates absolution be with-held in some cases; for example, 
where steps to restoration of a person good name must be taken first, before the penitent 
comes back to receive absolution. CCL Canon 982. In my opinion absolution should be 
with-held from a paedophile until they hand self in. In some cultures, confessionals have 
signs to indicate that men only may, but women may not, confess to younger priests. 
Restrictions could be placed on where a paedophile may confess, so as to enhance the 
chance of self reporting. 

When a priest preserves The Sacred Seal of Confession he guards the consciences of all 
people on earth. Conscience is the most personal, private and internal forum known. It 
behoves all levels of society to respect and protect the confidentiality and privacy due to 
conscience. 

Summary
There are things the churches can do and should do. The writer is of the opinion that the 
Church can legislate to ensure that a paedophile cannot receive absolution without first 
handing self into the police. The legislation committee could decide to let the Catholic 
Church explore that avenue. 
The only stumbling block then becomes the child who doesn't want the sexual abuse they 
report in the confessional to be reported to civil authorities, at least, not yet. Most of this 
paper addresses the matter.

SCOPE:
Introductory note: This paper does not dispute the motivational rectitude of reporting 
communications of sexual abuse gained outside of the confessional. This paper addresses 
the very narrow aspect of a child who after divulging that they are the victim of sexual 
abuse in the context of the sacrament of forgiveness under The Sacred Seal of Confession 
is unwilling to reveal the same communication to the priest/confessor outside the 
confessional so that he can freely report it to civil authorities.
"The serious nature of the crime of sexual abuse means that only in the most extreme of cases 
should there be any exceptions to the rule of mandatory reporting. Our greater knowledge of the 
destructive nature of sexual abuse leads to the inevitable conclusion that such exceptions should be 
narrowed as much as possible. "Archbishop Costelloe SDB DD

This paper also covers ways to impose the prerequisite obligation on a poedophile to hand 
self in to police before they qualify to receive absolution for the sin/canonical crime of child/
vulnerable person sexual abuse. Absolution is their paramount purposes in going to the  
confessional. An abuser who wishes to confess and receive absolution is expressing a 
desire to reform their life. Knowledge of paedophile mentality in modern times realises that 
a desire to reform is insufficient. We have gained a lot from modern study. Also, justice 
demands that a paedophile face the penalty for their crime and give the victim/s the 
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knowledge at least that other children cannot be harmed because the abuser has self 
reported and been arrested. 
Unfortunately, suggestions are not directives. My suggested ways to solve the problem of 
a paedophile  and confession are not legislation in Catholic Canon Law. It is unrealistic at 
the moment to expect the WA Parliament to not attempt to solve the problem of a  
paedophile and confession. True, a priest/confessor can with hold absolution from a 
poedophile but currently he cannot compel, as distinct from tell, an abuser to self report 
and he can never break The Sacred Seal of Confession to report the confession. The best 
policy would be to allow the Catholic Church to solve the problems itself. That is for the 
legislation committee to decide. 
This paper discusses the issues and reasons for decisions. 
The main purpose of this paper though is children. It seeks to show that the best policy is 
to permit children in the confessional, who do not wish at the moment, their sexual abuse 
reported immediately, to seek help where they choose to seek help. Listen to such a child 
until healing reaches the stage where they feel safe to have the sexual abuse reported to 
civil authorities. The child knows why they resist reporting. They know a cascade of activity 
with enormous ramifications for the child will take matters out of their hands and control, 
before they are ready for it. That is my plea. 
An real-life example later will explicate this.

Criticism of the Catholic Church has already affronted the Archbishop of Perth. Let us have 
a cold, hard look at what is going on. A paedophile will rarely if ever confess their crime in 
the confessional. Widespread anecdotal evidence backs that up. 
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Rushing this legislation on confession may make not a shed of difference to catching a 
paedophile in the next 5 years. Most children who divulge their victimhood of sexual abuse 
in the confessional would agree to reporting, particularly if they came to the priest for the 
purpose of having it stopped. The priest/confessor can invite them to step outside and 
repeat their communication there, so he can report. The problem boils down to the child 
who refuses to agree to reporting, at least no yet. 

The Government says that it will take 5 to 10 years to legislate the recommendations of 
RCRSA, including mandatory reporting for other professions. It is content to take time to 
legislate the other four categories recommended by RCRSA and has stated its reasons. 
But why rush shoddy legislation, particularly 124BA, on the confessional when it will make 
practically no difference in the 5 tp 10 years. It just does not make sense. This paper will 
address the issue of 124BA, mindful that all ministers of religion in general are in 
agreement that reporting is a valid means, per se, to help stamp out child sexual abuse. 
What minister of religion needs law to prompt them to do the right thing? 

Similarly, if a young person comes to Confession seeking advice and support from the 
priest in dealing with the situation of abuse in which he or she finds themselves, but is 
desperate not to have their situation shared with anyone else, it is no help to the young 
person if he or she knows that the priest is legally obliged to report this matter to the 
authorities.
... to make priests mandatory reporters of knowledge they gain in the Confessional may in 
some circumstances make children and young people less rather than more safe.
Archbishop Costelloe SDB DD

ROYAL COMMISSION: 
The State Government is "fast tracking" 124, by its own admission in Hansard, because 
RCRSA alerted it to the "evil" of the Catholic Church. It, via the Minister of Water, justifies 
124 because of the need to protect children from certain types in the Catholic Church as 
Hansard reports. 


The legislation of 124 in Bill 2019 was prompted by a recommendation of RCRSA. See 
7.3 & 7.4. In Bill 2019, One Twenty Four (124) is following RCRSA lead. So let's look at the 
Royal Commission. How all encompassing is the wisdom of RCRSA?


RCRSA chose to direct State Governments to legislate mandatory reporting for ministers 
of religion including in matters relating to religious confession. RCRSA had been advised 
not to take this step. It ignored the advice by eminent Australians.


RCRSA did not recommend, and can never now recommend, the commonwealth to 
amend Commonwealth Consolidated Acts, Evidence Act 1995 - sect 127:-
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Religious confessions
             (1)  A person who is or was a member of the clergy of any church or 
religious denomination is entitled to refuse to divulge that a religious confession 
was made, or the contents of a religious confession made, to the person when a 
member of the clergy.
  
Why? One law for one and another for another.  Does that make sense for victims? Was it not the 
Commonwealth Government that set RCRSA up?  What is the reason? Is there bias? We are left 
dangling, unable to comprehend RCRSA or more correctly the panel's mind. 

RCRSA requested the Catholic Bishops to ask questions of the pope about The Sacred Seal of 
Confession. Without waiting for answers RCRSA went ahead and made its recommendation that 
States impose mandatory reporting on the confessional. Did all members of RCRSA panel agree? 
Was it only a majority decision? Did some have good reason, and I hope some did, to disagree? Do 
we know? We will see just how wise this move was. 

RCRSA also recommended that priests found guilty of sexual abuse be dismissed from 
the priesthood. Something that I might agree with. Something incidentally that only the 
Pope can do. But it is not something that Australian Bishops are authorised to do by their 
own church. 

Cardinal Pell was found guilty of sexual abuse. He would be dismissed and kicked out if 
action followed RCRSA. His appeal in Melbourne was dismissed, reinforcing RCRSA 
wisdom or otherwise. The High Court of Australia in a 7-0 decision upheld Pell's appeal, 
saying that an innocent man may be in gaol. 

What of RCRSA wisdom now? 


RCRSA has done a marvellous job in cleaning up part of child sexual abuse in Australian 
society and we all are most grateful. It wasn't asked to do more than institutions. Talk in 
town says that double the abuse is elsewhere in society. But did RCRSA get everything 
right on institutions? 


Let's look at some RCRSA statistics.

 IN NO WAY CAN THIS ANALYSIS BE MISINTERPRETED AS EXCUSING ABUSE. 


The table: Number of survivors in private sessions by religious organisation, abuse in 
religious institutions and number of religious institutions, from private sessions May 2013 
-May 2017. 


The Catholic Church in this table tops the list on number of survivors and number of 
institutions. It looks really bad for the Catholic Church. 2,489 survivors from 964 
institutions. 


No wonder the Catholic church has gone into hiding. No wonder the WA Government 
wants to do something about the Catholic Church. See West Australian 14/5/2020. The 
Catholic Church has come out of RCRSA as the bad guy in society. The media confirms 
this; everyone know it. Statistics have shown it.
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But let's analyse the statistics by percentage. 

ONCE AGAIN TO REPEAT THAT THIS DOES NOT EXCUSE ABUSE 

Being ecumenical and not wanting to mention names of other institutions because it is 
besides the point anyway, what are the percentages of survivors who attended to number 
of institutions?


On percentage, the order in the table is:


4.59%

3.3%

2.96%

2.93%

2.75%

2.58% Catholic. 

2.50%

2.43%

1.95%


Suddenly Catholic institutions are not the worst but 6th and comparable to the 7th & 8th 
on the scale. Oh dear! What is going on? Did RCRSA do justice to the Catholic Church? 
Taking into account 2. below, Catholic institutions would figure at 8th. Where is Truth and 
Justice now?


Roman Catholic leadership and community in Australia have arguably dropped into 
paralysis by lying low, going to ground with a blow on the cheek, covered with egg on its 
face, ready to turn the other cheek, hoping everything will flow over. Then State 
Gov'ments pick skirts up with knee jerk reactions to unwise recommendations from a 
national royal commission, attacking the very heart of the Catholic Church. Now the 
Catholic mob must turn the other cheek and defend at the same time. It's caught 
napping. The egg on its face turns with it, as each scrambles to respond to Parliament's 
proposed legislation at the  three-quarter post on the way t to becoming law; law that is 
unfounded, unwise, unjust and based on immoral principles; that contradicts international 
conventions like right to conscience and religion. Truth and Justice are called for all 
round. If not, our society is on a fatal slippery slope. The first questions to ask: How much 
of the egg on the Catholic Church's face is yoke and how much mere watery, white 
serum? How much substance is sprouted in Parliament about the Catholic Church under 
Parliamentary privilege and how much piffle? Truth and Justice are called for all round. 
The Catholic Church has said sorry, confessed and expressed repentance. It has 
admitted it has learnt its lesson and has already corrected most and is correcting all. The 
vast majority of society, including some politicians in Hansard, have either not heard the 
public confession or are unwilling to forgive. How appropriate! To discover that someone 
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needs to forgive! Most appropriate in a paper about forgiveness, confession and 
conscience and also directives (immoral) by a Parliament telling professional forgiveness 
practitioner priests they are compelled to crucify their consciences in ministering the 
sacrament of forgiveness. Does it sound like the world is upside down? Topsy Turvy? 
Does this sound like Truth and Justice? But never fear, the sure and certain and safe 
opinion poll will come to the rescue. How sick has society become?


THIS IS NOT TO EXCUSE ABUSE IN ANY WAY AT ALL.  

Please take three things into account:

1. The Catholic Church was the only institution in Australia that was required by its own 

Church legislation to keep accurate records of abuse, locked in a safe, with access to 
the key by only two people. All these records were released to RCRSA. How accurate 
were records presented to RCRSA from other religious and non-religious institutions?


2. Catholic institutions were known to take more residents per space than other religious 
institutions, boosting their populations and reducing the percentages in real terms, not 
as attendees of RCRSA, but as a population. On that scale Catholic institutions would 
have a proportionally less % in the percentage scale above. That is not to excuse 
abuse of any kind. 


3. Religious institutions of all denominations were supervised by government and had 
authorised inspectors. Many or most children were wards of the State. What 
governments have taken responsibility for all that? What recognition has been given 
to the 'good' work that the vast majority of religious did in orphanages and the like? 
The news has been one-sided, unfair and therefore unjust to so many. Now politicians 
are debating Bill 2019 and regurgitating the same unfairness. I ask only one question: 
why did a life-long friend of mine, a former "orphan" who went through Castledaire 
from young and Clontarf to completion, having seen and heard nothing untoward, 
then join the Christian Brothers and live a fruitful full life as a faithful, decent Christian 
Brother to his death? 


So, coming back to wisdom of RCRSA. Was it wise to conclude that 7.4 was necessary 
and was it prudent to recommend Australian States to legislate like WA is legislating ONE 
TWENTY FOUR (124BA) in Bill 2019?


What does 124BA mean?


The headline in the West Australian on 14 May 2020 said: "Catholic Church told to 'put 
safety first' and break confessional seal by ... Minister ... " 

What is the Minister saying apart from what the Catholic Church leader responded to as 
an affront to him?
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The minister is saying that the purpose of child safety is first and good. Therefore 
anything and everything to achieve that goal must cave in to that priority and good. 

But hang on, that contradicts the age old moral principle: "The end can never justify the 
means." The means must be justified in its own right.

Nor are we not talking here of the better of two goods. We are talking of a good and a 
bad. More about this later!

If the end justifies the means, nuclear war and global warming can be justified. It is good 
to have peace. If a bomb can achieve it, then do it. Hang the collateral damage. If the 
economy needs to warm the planet, then the planet can go jump. The end justifies the 
means. 

That the end does not justify the means and never can justify the means, has the purpose 
of pulling a human conscience up and demanding to know; is the means justified in itself? 
Is it moral? Is the means a good in itself? If the means is evil, then evil is justified. Stop! 
Otherwise individuals and societies and nations and governments will do some dreadful 
things. Immoral things! This is a serious warning of sad moral thinking. 


Is compelling Archbishop Costelloe to order his priests, including the writer, to break The 
Sacred Seal of Confession, as a means to 'put safety first', a moral decision and act? We 
shall see. 


Remember that the Minister is following the lead of RCRSA. Surely RCRSA would not 
condone "the end justifies the means". There would be no law and no safety for anyone, 
let alone children, if it did. Having worked so hard for 4 years to stamp out abuse, surely 
RCRSA wouldn't intend to condone widespread abuse at all levels and wrongdoing by 
actions based on breaking the moral axiom: "The end never justifies the means. The 
means must be justified in itself". Otherwise it is a recipe for RIOTS and CHAOS; for the 
end of the rule of law; the end of government.


Would Shakespeare have Marcellus smell something rotten in the state of Denmark? 
Hamlet Act-1, Scene-lV


So can Parliament follow RCRSA willy nilly without making mature decisions itself? It can, 
of course, but should it? Whose responsibility is it? RCRSA is not voting on Bill 2019. Or 
are Parliamentarians to hide behind their mother Royal Commission's apron?


This paper concludes that the Minister did not realise what the Minister was saying.

Does this call for Sir Humphrey to say: "Yes, Minister!" and then sort out the sorry mess? 


No power on earth could stop the WA Government from legislating 124BA if it wants to. 
Not even COVID-19 could since Zoom is available. Could the legislation be challenged in 
courts? Of course, but there are other considerations more urgent to this paper. Enough 
to say here, that some State legislation contradicts 124.
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EQUAL OPPORTUNITY 

Equal Opportunity Legislation in WA bends over backwards to acknowledge religious 
freedom and practice and to clarify that the legislation does not contradict any legislation 
granting freedom of religion to WA citizens. 


By interfering in the internal worship of Catholic confession, the State Government is 
contradicting its own legislation elsewhere. 

Western Australia – Equal Opportunity Act 1984
72. Religious bodies
Nothing in this Act affects — …..or (d) any other act or practice of a body established for religious 
purposes, being an act or practice that conforms to the doctrines, tenets or beliefs of that religion or 
is necessary to avoid injury to the religious susceptibilities of adherents of that religion.

It is intolerable for two Acts of WA Parliament to contradict each other. Nor is it consistent 
to injure religious susceptibilities in one Act and legislate "to avoid injury to the religious 
susceptibilities of..." in another. 
A person who blatantly contradicts self is either irrational or a hypocrite. So too a 
Government that  ...
Will Parliament amend the Equal Opportunity Act 1984 to conform to One Twenty Four of 
Bill 2019? Will that amendment glaringly spell out discrimination?

The HR Commission of Australia speaks in a different tone.
Central to Australia’s success as a multicultural country is our commitment to respecting 
difference.
Australian law provides some protection for freedom of religion. However, there remain some gaps 
in the law. For over 20 years now, the (HR) Commission has advocated for more comprehensive 
legal protection in Australia for freedom of thought, conscience and religion.

P 377 Academic papers confirm that a common law right to privilege of confessional 
confidentiality survived the English Reformation in and after the 16th c. The same common 
law had survived to the 19th c. when WA was founded as a colony. That common law 
applied to WA prior to Federation. How closely has the State Government looked at this 
legislation in 124BA? Has the 1905 Evidence Act really ruled it out just by not specifying?

ICCPR 
International Covenant on Civil and Political Rights 

Despite signing the ICCPR in 1972 and ratifying it in 1980, Australia has never adopted 
it into domestic law. 
Adopted and opened for signature, ratification and accession by General Assembly 
resolution 2200A (XXI) of 16 December 1966 
entry into force 23 March 1976, in accordance with Article 49 
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Article 18 
1. Everyone shall have the right to freedom of thought, 
conscience and religion. This right shall include freedom to have or 
to adopt a religion or belief of his choice, and freedom, either individually 
or in community with others and in public or private, to manifest his 
religion or belief in worship, observance, practice and teaching. 
2. No one shall be subject to coercion which would impair his 
freedom to have or to adopt a religion or belief of his choice. 
3. Freedom to manifest one's religion or beliefs may be subject only to 
such limitations as are prescribed by law and are necessary to protect 
public safety, order, health, or morals or the fundamental rights and 
freedoms of others. 
4. The States Parties to the present Covenant undertake to have respect 
for the liberty of parents and, when applicable, legal guardians to ensure 
the religious and moral education of their children in conformity with their 
own convictions. 

AHRC:Human Rights recognise and respect the inherent dignity and value of all 
people.

• the right to freedom of thought, conscience and religion in article 18 of the International 
Covenant on Civil and Political Rights (ICCPR)

• the right to non-discrimination, including on the basis of religion, in article 26 of the ICCPR
• the Declaration on the Elimination of all forms of Intolerance and of Discrimination based on 

Religion or Belief, proclaimed by General Assembly of the United Nations on 25 November 
1981.

COMMENT 
The WA government is legislating what a priest/confessor who forms a belief MUST do. 
Forming a belief is the first stage of conscience; i.e. making a judgement that there is a 
matter that warrants action. The Government can rightly talk about the situation where a 
person forms a belief. That comes under the purview of a government to do. That makes 
perfect sense. 
The next step or stage is a judgement. That judgement is a judgement of conscience. The 
most the Parliament can require is that the judgement of conscience is good and just; wise 
and prudent; that it is in the best interests of the child.  Parliament cannot tell anyone what 
judgement of conscience they will make or worse MUST make. That is totalitarianism. A 
government that tells judges in law courts what to decide is called corrupt. So too in the 
confessional! The Parliament can express principles to guide conscience to a good 
decision but cannot compel anyone to make a puerile non-autonomous decision of 
conscience. The most anyone can do, Parliament or not, is present moral guidelines. No-
one can tell another how or what their conscience is to decide. It is not a decision of 
conscience then. Imagine telling a jury what verdict they were to deliver. Unthinkable! Such 
is usurpation; domination; totalitarianism; abuse. Everyone is entitled to make their own 
conscientious decision. Their own decision decides what is moral. Whether they follow 
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their conscience is another thing. We have a conscience but are free to disobey it, but not 
without recriminations, at least to tossing and turning as we try to go to sleep.

Parliament, by identifying a moral issue and expressing a need for action is talking of a 
matter of conscience. But Parliament by dictating and mandating the judgement that 
conscience is to make is overstepping the mark. Another person’s conscience is not the 
domain of Parliament. Not until guilt or innocence of an alleged crime must be determined 
via a court, could the matter come into the domain of Parliament . But the criminality must 
be incurred under a just law. This Bill 2019 in 124BA is not a just law. Parliament is 
infringing on a forum outside its realm and domain. It is infringing on consciences. And at 
that, consciences of priests who are themselves judges not just of their own conscience 
but of penitents who come to them in the hundreds and thousands. 

INTERNATION LAW
Human Rights recognise and respect the inherent dignity and value of all people.

• the right to freedom of thought, conscience and religion in article 18 of the International 
Covenant on Civil and Political Rights (ICCPR)

• the right to non-discrimination, including on the basis of religion, in article 26 of the ICCPR
• the Declaration on the Elimination of all forms of Intolerance and of Discrimination based on 

Religion or Belief, proclaimed by General Assembly of the United Nations on 25 November 
1981.

CONSCIENTIOUS OBJECTORS

There are 12 Orthodox priests in WA. The definition of The Sacred Seal of Confession 

explains why this paper cannot speak for them in that context. They are, however, included  

with the hundreds of Catholic priests, who, as a group or class, hear sacramental 

confessions.  Parliament is creating a class of CONSCIENTIOUS OBJECTORS. 

How wise and how just is it, for a Parliament to create a class of conscientious objectors? 

How would this stand up to discrimination law in civil terms? 

There can be no doubt that priests will break the seal of confession. Not only does obeying 

124BA incur a virtual spiritual death sentence, but decency and integrity compels a priest 

to follow his conscience. Everyone is obliged to follow their conscience, after being sure of 

the moral law, if in doubt. A priest not only should follow his conscience, but he would be 

an absolute hypocrite if he didn't. That is saying something, isn't it. It is saying that he is an 

absolute hypocrite if he obeys the civil law of 124BA which has no civility in it at all. How 
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can the Government expect a priest to minister in the confessional and adjudicate on 

consciences and at the same time hypocritically permit a secular authority to crucify his 

conscience? 

How can the Government expect a priest to declare publicly, because he will have to, that 

he will not break The Sacred Seal of Confession and thereby potentially incriminate 

himself in the eyes and reputation of some people for refusing to obey 124BA. The 

Parliament might want to "rid itself of this troublesome priest" but needs remember that 

that troublesome priest had a hand in bringing the very existence of Parliaments in English 

Law of which ours is an inheritor. 

The words of Pope Francis a year ago are apt:

VATICAN:  Note of the Apostolic Penitentiary on the importance 
of the the inviolability of the sacramental seal 

Pope Francis 01.07.2019 
"Reconciliation (confession) itself is a benefit that the wisdom of the 
Church has always safeguarded with all her moral and legal might, with 
the sacramental seal. Although it is not always understood by the 
modern mentality, it is indispensable for the sanctity of the sacrament 
and for the freedom of conscience of the penitent, who must be 
certain, at any time, that the sacramental conversation will remain 
within the secrecy of the confessional, between one’s conscience 
that opens to grace, and God, with the necessary mediation of the 
priest. The sacramental seal is indispensable and no human 
power has jurisdiction over it, nor can lay any claim to it.” 

UNIVERSAL DECLARATION OF HUMAN RIGHTS.

Article 12.
 
No one shall be subjected to arbitrary interference with his privacy, family, home or 
correspondence, nor to attacks upon his honour and reputation. Everyone has the right to 
the protection of the law against such interference or attacks.
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Article 18.
 
Everyone has the right to freedom of thought, conscience and religion; this right includes 
freedom to change his religion or belief, and freedom, either alone or in community with 
others and in public or private, to manifest his religion or belief in teaching, practice, 
worship and observance.

Article 26.
 
(1) Everyone has the right to education. Education shall be free, at least in the elementary 
and fundamental stages. Elementary education shall be compulsory. Technical and 
professional education shall be made generally available and higher education shall be 
equally accessible to all on the basis of merit.
(2) Education shall be directed to the full development of the human personality and to the 
strengthening of respect for human rights and fundamental freedoms. It shall promote 
understanding, tolerance and friendship among all nations, racial or religious groups, and 
shall further the activities of the United Nations for the maintenance of peace.
(3) Parents have a prior right to choose the kind of education that shall be given to their 
children.Article 29.
 
(1) Everyone has duties to the community in which alone the free and full development of 
his personality is possible.
(2) In the exercise of his rights and freedoms, everyone shall be subject only to such 
limitations as are determined by law solely for the purpose of securing due recognition and 
respect for the rights and freedoms of others and of meeting the just requirements of 
morality, public order and the general welfare in a democratic society.
(3) These rights and freedoms may in no case be exercised contrary to the purposes and 
principles of the United Nations.

Article 30.
 
Nothing in this Declaration may be interpreted as implying for any State, group or person 
any right to engage in any activity or to perform any act aimed at the destruction of any of 
the rights and freedoms set forth herein.

The committee to the ALRC report:

https://www.alrc.gov.au/publication/uniform-evidence-law-alrc-report-102/15-privilege-
other-privileges/religious-confessions/

where it covers in 15.85, In 1987 ALRC considered that religious confession came under 
confidential communications privilege.

15.87 mentions problems of defining  minister of religion and religious confession. 

15.88 gives advice to the Standing Committee of Attorneys-General in the plural. 
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 The constitution mentions Commonwealth but not State. It is argued that because the 
Commonwealth “shall not” then by extension nor shall a State as part of the federated 
Commonwealth.

https://www.aph.gov.au/About_Parliament/Senate/
Powers_practice_n_procedures/Constitution/chapter5

Constitution of Australia
116. Commonwealth not to legislate in respect of religion
“The Commonwealth shall not make any law for establishing any religion, 
or for imposing any religious observance, or for prohibiting the free 
exercise of any religion….,” “Furthermore, Australia has obligations 
under international law, and under its constitution, to protect the right to 
freedom of religion and belief.”
 

Commonwealth Consolidated Acts, Evidence Act 1995 - sect 127:-

EVIDENCE ACT 1995 - SECT 127

Religious confessions
             (1)  A person who is or was a member of the clergy of any church or religious 
denomination is entitled to refuse to divulge that a religious confession was made, or the 
contents of a religious confession made, to the person when a member of the clergy.
             (2)  Subsection (1) does not apply if the communication involved in the religious 
confession was made for a criminal purpose.
             (3)  This section applies even if an Act provides:
                     (a)  that the rules of evidence do not apply or that a person or body is not bound by 
the rules of evidence; or
                     (b)  that a person is not excused from answering any question or producing any 
document or other thing on the ground of privilege or any other ground.
             (4)  In this section:
"religious confession" means a confession made by a person to a member of the clergy in the member's 
professional capacity according to the ritual of the church or religious denomination concerned.

part 1. This section covers priests who have left the ministry; that priests may refuse to even 
divulge that a confession occurred; and covers contents of a confession. 

COMMENT: This commonwealth legislation has broader scope on two points than the Bill 2019. I 
will comment on this later.

part 2.  This section covers confession made for a criminal purpose. 

COMMENT: I cannot imagine such a situation arising if confession means sacramental confession. 
If part 2 did apply it would be an invalid sacramental confession. Absolution and purpose of 
amendment would be sadly lacking. Forgiveness if requested would not be sincere and not valid 
and could not granted by the priest.

part 3. (a). This states that the Bill 2019 would be ineffective and invalid.
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COMMENT: The Bill 2019 requires reporting which may or may not constitute evidence. If it is not 
considered evidence, that does not overcome the hurdle that (1) grants a right to refuse and that 
no Act has the power to compel to divulge even that a confession took place let alone the contents 
of the confession.

part 3. (b).  By reverse direction, this states that no Act can compel giving evidence on any ground. 

COMMENT: While this applies to giving evidence, it is a subsection of 127. Reporting what is 
divulged in religious confession in the Bill 2019 is not giving evidence. It is reporting. This 
subsection would apply where compliance with the Bill 2019 resulted in a trial. In a trial the minister 
of religion would be privileged not to give evidence. However, the words “even if” at the start of 3. 
are explicating but not limiting the interpretation of (1). (1) is an absolute. It says: “is entitled to 
refuse” without restriction except if the purpose was criminal.
“entitled” - a Macquarie Dictionary definition says: entitle: v.t. to give a person a title, right or claim 
to something; furnish with grounds for laying claim.
 We are talking  here about a right granted in Commonwealth Consolidated Acts. “purpose is 
criminal” indicates the intention is future. Such evil intention contravenes the requirements of 
sacramental confession and would automatically be invalid. 

religious confession as defined in the Evidence Act 1995 is very similar to that defined in the Bill 
2019. However, the commonwealth legislation more cleverly uses “professional capacity”. Later I 
will explain with positive suggestions some of the pitfalls of the Bill 2019 when it describes what a 
minister of religion does. 

In Australia the constitution guarantees free exercise of religion.
Common law reflects custom. 
Then quote: “While some rcp (religious confession privilege) statutes etc…

REFERENCES

Cossins, Anne; Pilkinton, Ruth --- "Balancing the Scales: The Case for the Inadmissability of 
Counselling Records in Sexual Assault Trials" [1996] UNSWLawJl 13; (1996) 19(2) UNSW Law 
Journal 222

A priest/confessor "should by no means give evidence on matters secretly communicated 
to him ... because he knows such things ... as God's minister" 
Thomas Aquinas, Summa Theologica, 13th c. translated by Fathers of the English 
Dominican Province (1929), Part II, vol 10, q 70, art 1, 266;

NEW ZEALAND EVIDENCE PRIVILEGE 
In New Zealand the Evidence Further Amendment Act 1885 enacted a religious advisor 
privilege in section 7(1). The Evidence Act 1908 and section 31 of the Evidence Amendment 
Act (No 2) 1980 incorporated the privilege. The privilege is seen as belonging to the 
penitent/advisee.
Perrella argues that the relationship between a minister and individual:21
[I]s unique in that it deals with matters of the conscience, of acknowledging guilt and 
seeking spiritual absolution - it is not concerned with physical or material welfare or 
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temporal punishment. It exists on a different level to [sic] a privilege protecting marital 
communications and ... may even be considered a privilege of greater importance.
The minister-individual relationship is so intensely personal and private that it is unlike all 
others, and it is arguable that the State should not force disclosure of its contents. The 
Court of Appeal in Howse22 stated that "a person should not suffer temporal prejudice 
because of what is uttered under the dictates or influence of spiritual belief'.23
Society as a whole arguably benefits from people being able to confess wrongdoing, or 
being able to discuss their problems and seek spiritual comfort from a minister.24 The New 
Zealand Law Commission noted that "[g]uilty persons can be helped by religious advisors 
to become reconciled with themselves, their family and society. This process may even 
involve a confession to law enforcement authorities".25 The English Criminal Law Revision 
Committee observed that:26
[l]t is in the interests of ... society generally that a person who is willing to confide in a 
minister about his wrongdoing or his wicked propensities should be encouraged to do so in 
the hope that the minister will be able to persuade him to lead a better life.
The relationship would be seriously threatened if individuals knew ministers could reveal in 
Court what had been said in confidence. This would arguably have a "chilling effect" on the 
quality and quantity of what was said to ministers in confidence.
A minister whose Church teaches that what is heard in confidence must remain confidential 
is arguably denied the free practice of their religion if they are forced to disclose such 
communications against the teaching of their Church.
If an individual believes that seeking spiritual comfort is an essential part of his or her 
religion, then the absence of a privilege could prevent them from freely practising that 
religion. The "free exercise of religion ... could not be freely carried out if it were accepted 
that members of the clergy could be obliged to give evidence of confidential 
communications they have received from persons consulting them for spiritual purposes".
31 There would be a "chilling effect" on people's willingness to confide in a minister if it 
was known that ministers could disclose what was said to them in confidence. If a person 
"cannot freely confide in a priest or member of the clergy when seeking remission of sin or 
seeking spiritual aid and comfort in the context of a confession, this would strike at the 
concept of confidence in a most critical area".32 This would infringe an individual's right to 
freely practice and observe his or her religion.
Freedom of religion is recognised as a fundamental right in international human rights 
instruments,33 and in the Constitutions of many countries.34
The Australian Law Reform Commission found that:36
Irrespective of their denomination, the members of the clergy to whom the Commission 
spoke were all adamant that they would refuse to give evidence of confidential 
communications and would go to jail rather than do so ... [B]y and large the clergy consists 
of a group of men and women who, when confronted with what they see as a choice 
between obeying a law of God and a law of man, will invariably assert the primacy of the 
spiritual as against the temporal. It will be a law which will be totally unenforceable.
Perrella and McNicol offer further evidence that there would be widespread non-compliance 
amongst Australian clergy with any requirement that ministers disclose the contents of 
confidential communications.37 The New Zealand Law Commission has arrived at a 
conclusion similar to that of its Australian counterpart.38 Mitchell regards the non-
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compliance argument as a valid reason for having a privilege, but warns that such an 
argument:39
[Should not be] elevated to a justification, because it rests at bottom on the awkward 
assertion that the law should not impose a requirement on persons who will not comply. 
What is important is why some clergy would not comply and the strength of their reasons.
However, there are good reasons for the privilege, regardless of how often it may be 
required. Individuals need to be assured that confidentiality between themselves and their 
ministers will be respected and maintained: the privilege is one way of doing so.
2. Aims of the Privilege
The privilege has been justified on a number of grounds: it is intended to respect the 
privacy and confidentiality of the relationship between a minister and an individual, foster 
that relationship for the benefit of society, protect individuals and ministers' freedom of 
religious practice, and avoid unnecessary conflict between the church and the state. An 
overlapping objective is to reassure individuals that they can speak freely to a minister in 
confidence.
It requires certainty of confidentiality.

The Law Commission concluded that, because almost all religious communications - even 
those excluded by the stricter religious advisor privilege in section 31 - would be protected 
under the section 35 discretionary privilege, it would be more efficient to continue to 
recognise a class privilege. The Commission commented that "[c]lergy are entitled to say 
that if the courts are always going to protect such communications anyway, why go through 
the motions of exercising a discretion?"45 A class privilege would avoid the need for the 
courts to probe into what has already been recognised as a highly private and confidential 
relationship, and would avoid potential church-state tensions associated with a 
discretionary approach.
The justifications for the privilege show that an overriding objective is to give assurance 
that confidences will be respected. A discretionary privilege does not do this, as each case 
is assessed on its merits, and no one can be certain beforehand that the privilege will be 
upheld. A class privilege would provide this assurance of confidentiality, which the courts 
have accepted as fundamental to the relationship. A discretionary privilege would leave 
people uncertain as to what would and what would not be protected. It would leave the most 
private and confidential elements of religious practice up to the discretion of judges who, 
despite the best of judicial intentions, would arrive at varying and inconsistent results. 
Such a situation would not be ideal, and would fail to recognise the importance of the 
relationship and communications.

HUMAN RIGHTS

humanrights.gov.au
At the State and Territory level, there are protections against discrimination on the basis of 
religion in ... (WA)  The anti-discrimination laws of ...(WA), contain a prohibition against 
discrimination on the ground of religious belief. Where those laws prohibit discrimination or 
vilification on the basis of a person’s religion, an individual complainant may make a 
\complaint to ... (WA Equal Opportunity Commission) http://www.eoc.wa.gov.au/
Western Australia – Equal Opportunity Act 1984
72. Religious bodies
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Nothing in this Act affects — …..or (d) any other act or practice of a body established for 
religious purposes, being an act or practice that conforms to the doctrines, tenets or beliefs of 
that religion or is necessary to avoid injury to the religious susceptibilities of adherents of that 
religion.

Central to Australia’s success as a multicultural country is our commitment to respecting 
difference.
Australian law provides some protection for freedom of religion. However, there remain some gaps 
in the law. For over 20 years now, the (HR) Commission has advocated for more comprehensive 
legal protection in Australia for freedom of thought, conscience and religion.

P 377
author shows that rcp in common law was retained in Britain after the reformation. I 
conclude that it applied in WA prior to Federation. has applied in WA before

"Should Western Australia Adopt An Evidentiary Privilege Protecting Communications 
Given In Religious Confessions?
Author: Michael A Perrella   in  Murdoch University Electronic Journal of Law

 INTRODUCTION
 From as early as 1972 the Commonwealth Government evinced an intention to enact 

uniform evidence legislation across Australia.[2] This intention was put into action through 
the introduction of the Evidence Act 1995 (Cth) (hereafter Commonwealth Act),[3] which 
was largely a reproduction of the New South Wales Evidence Act 1995. Not unlike other 
Australian states, Western Australia's Evidence Act 1906 differs in many respects with the 
Commonwealth Act. In particular, the Western Australia statute does not provide protection 
for communications given in religious confessions whereas the Commonwealth Act does.

• Given the lack of case law over the last few centuries to support any conclusive 
common law rule on the issue of clergy-penitent privilege, it would be fair to say that the 
issue has not been and will probably not be raised very often.

• CONCLUSION
• The common law is unclear as to whether there exists a privilege protecting clergy-

penitent communications in confessions, and the majority of Australian Sates have already 
legislated for the privilege. Given the Commonwealth Government's push for uniform 
legislation it seems logical that Western Australia should adopt the privilege in it's Evidence 
Act 1906.

• The arguments are persuasive: Law enforcement agencies specifically approve of 
the privilege; section 116 of the constitution guarantees by implication that there ought to 
exist a privilege; there are advantages for strengthening Church-State relations; and the 
privilege in section 127 of the Commonwealth Act is broad enough so as not to discriminate 
against other religions.

• Finally, the arguments proposed by the Western Australian Standing Committee's 
Evidence Law Report have not been rigorously examined and appear to be based on fear 
more than logic. Most compelling of all the privilege will not offend the reason for the 
existence of evidence laws - to arrive at the truth and see the administration of justice. • 
The ALRC's recommendation to leave the issue in the hands of judicial discretion fails to 
provide a written safeguard for penitents and members of the clergy who may still be liable 
to penal sanctions for temporal allegiance. Leaving the issue for judges to decide fails, in 
this author's view, to take seriously the importance placed by many West Australians on a 
clergy-penitent privilege."
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Western Australia – Equal Opportunity Act 1984
72. Religious bodies
Nothing in this Act affects — …..or (d) any other act or practice of a 
body established for religious purposes, being an act or practice that 
conforms to the doctrines, tenets or beliefs of that religion or is necessary 
to avoid injury to the religious susceptibilities of adherents of that 
religion.

This act will need amending. 

CHILDREN AND COMMUNITY SERVICES ACT 2004

 This paper proposes amendments in red at the appropriate place.

6. Objects
The objects of this  Act are --

(b) to acknowledge the primary role of parents, families and 
communities except the communty of the Catholic Church in regard to 
reporting information of abuse disclosed in the confessional for which 
the State claims the primary role in safeguarding and promoting the 
wellbeing of children; and

(c) to encourage and support parents, families and 
communities except the Catholic community with regard to Catholic 
confession in carrying out that role; and

7. Paramount consideration is best interests of child
(Paramount: Macquarie Dictionary. adj. above others in rank or 
authority; superior in power or jurisdiction; chief in importance; 
supreme; pre-eminent.)

In performing a function under this Act in relation to a child, the 
paramount consideration is the best interests of the child except in the 
confessional the priest/confessor has no discretion

8. Determining best interest of child
   (1) In determining what is in the best interests of a child the following 
matters must be taken into account --

(f) any wishes or views expressed by the child, having regard 
to the child's age and level of understanding in determining the weight 
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to be given to those wishes or views; except in the confessional when a 
child expresses wishes or views not to have compulsory reporting. 

(i) the child's age, maturity, sex, sexuality, background and 
language; except the priest/confessor has no discretion in the 
confessional

(j) the child's cultural, ethnic and religious identity (...); 
except in the confessional when this Act overrules their religion.

(k) the child's physical, emotional, intellectual, spiritual and 
developmental needs; except the priest/confessor has no discretion at 
all, not even in spiritual needs in the confessional.

(l) any other relevant characteristics of the child; except in 
the confessional where this Act overrules

(m) the likely effect on the child of any change in the child's 
circumstances. except in regard to the confessional
(2) Subsection (1) does not limit the matters that may be taken into 
account in determining what is in the best interests of a child.except 
what pertains to 124BA and the confessional 

9. Principles to be observed
In performing a function under this Act, other principles to be 

observed are as follows--
(c) the principle that every child should be cared for and 

protected from harm; provided that a strict limitation of care is hereby 
required in the confessional to outside perceived or unperceived 
danger.
  (f) the principle that intervention action (...) should be taken 
only in circumstances where there is no other reasonable way to 
safeguard and promote the child's wellbeing; except in the confessional  
where no discretion is permitted for reasonable ways to safeguard.

(i) the principle that decisions about a child should be 
consistent with cultural, ethnic and religious values and traditions 
relevant to the child; except in the confessional where religious values 
are waved.

(j) the principle that a child's parents and other people who 
are significant  in the child's life except priest/confessors should be 
given an opportunity and assistance to participate in decision making 
processes under this Act that are likely to have significant impact on the 
child's life; No opportunity or assistance to participate in decision 
making processes is afforded to the confessional.

(k) the principle that a child's parents and other people who 
are significant in the child's life except priest/confessors should be 
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given adequate information, in a manner and language that they can 
understand, about --

(i) decision making processes under this Act that are 
likely to have a significant impact on the child's life; except in regard to 
decision making processes in the confessional

(ii) the outcome of any decisions under this Act that are 
likely to have a significant impact on the child's life (as described in 
section 10(3), including an explanation of the reasons for the decisions; 
and except in regard to the confessional irrespective of the significant 
impact on the child's life. 

10. Principle of child participation

   (1) If a decision under this Act is likely to have a significant impact on 
a child's life then, for the purpose of ensuring that the child is able to 
participate in the decision making process,  except in regard to the 
confessional the child must be given --

(a) adequate information in a manner and language that the 
child can understand, about --

(i) the decision to be made;  except in the confessional 
where the priest/confessor is compelled to act by 124BA

(iii) the ways in which the child can participate in the 
decision making process; except in the confessional under 124BA

(b) the opportunity to express the child's wishes and views 
freely, according to the child's abilities; except in the confessional with 
regard to reporting their sexual abuse where the priest/confessor has 
no discretion

(c) any assistance that is necessary for the child to express 
those wishes and views; except in regard to the confessional where the 
priest/confessor has no discretion under 124BA and the child  may not 
express wishes and views.

(d) adequate information as to how the child's wishes and 
views will be recorded and taken into account; except in the 
confessional

(e) adequate information about the decision made and a full 
explanation of the reasons for the decision;  except in regard to the 
confessional where the priest/confessor is compelled by 124BA

(f) an opportunity to respond to the decision made. except in 
regard to the confessional according to 124BA

13. Principle of self determination
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Aboriginal people and Torres Strait Islanders have a right to 
participate in the protection and care of their children with as much self 
determination as possible. except where the priest/confessor is 
compelled by 124BA to report sexual abuse in regard to the 
confessional the people have no rights.

14. Principle of community participation

   (1) A kinship group, community or Aboriginal or Torres Strait Islander 
representative organisation must be given, where appropriate  an 
opportunity and assistance to participate in decision making processes 
under this Act that are likely to have a significant impact on the life of a 
child who is a member of, or represented by, the group, community or 
organisation.  but excluding anything in 124BA with regard to the 
confessional where the priest/confessor has no discretion but is 
compelled. 

   (2) In the application of the principles set out in subsection (1), due 
regard must be had to the age and level of understanding of the child 
concerned. except in the confessional where no regard to age or level of 
understanding is permitted.

   (3) Decisions under this Act that are likely to have a significant impact 
on a child's life include but are not limited to -- [a, b, c, d, follow] except  
the confessional where the priest/confessor is compelled.
  
    (2)(sic) Consideration must be given to the wishes and views of the 
child, taking into account the maturity and understanding of the child, 
and the child's parents about the participation of a group, community or 
organisation under subsection (1).  except the community of the 
Catholic Church and except where 124BA compels the priest/confessor 
to report sexual abuse against the child's wishes or views irrespective 
of the child's age or maturity. 

    
COMMENT: decision is not defined, it appears, in the act. 

124A Terms used 
In this division —
identifying information, in relation to reporter, means information --

(a) that identifies the reporter; or
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(b) that is likely to lead to the identification of the reporter; or
(c) from which the identity of the reporter could be deduced;

reporter — means a person who makes a report;

COMMENT: The State should not hide from the Catholic Church a priest who 
is excommunicated. That is aids and abets him in his canonical 
Amendment: Include notifying the Catholic Church that a priest has 
reported so that it can protect citizens from his invalid ministry.

sexual abuse, in relation to a child, includes sexual behaviour in 
circumstances where —

(a) the child is the subject of bribery, coercion, a threat, 
exploitation or violence; or

(b) the child has less power than another person involved in the 
behaviour; or

(c) there is a significant disparity in the developmental function or 
maturity of the child and another person involved in the behaviour; 

COMMENT: In the confessional, a priest/confessor would never inquire into a, b, or c. If 
the child divulged that they were subject to sexual abuse that included a, or b, or c, the 
priest/confessor would have no way of confirming it and forming a belief unless that was 
volunteered by the child who would not and should not be questioned (also advised by the 
Department) as to the accuracy of their statement. 

49. Section 115 amended
(3A) [in a search] (b)(ii) the views of the child (taking into account the 
maturity and understanding of the child); and (iii) any known views of a 
member of the child’s family or other person who is significant in the 
child’s life. 

COMMENT: Throughout the act the views and wishes of the child are stressed at every 
stage except in the confessional. Is this discrimination against the priest/confessor?

51. Section 124A amended
(1) In section 124A insert in alphabetical order:

minister of religion —
(a) means a person who is recognised in accordance with the 

practices of a faith or religion as a person who is authorised to conduct 
services or ceremonies in accordance with the tenets of the faith or 
religion; and 

Page �  of �35 69



(b) includes such a person regardless of how the person’s 
position or title is described (for example, member of the clergy, priest, 
minister, imam, rabbi or pastor);

COMMENT: The definition of minister of religion is inadequate as 
demonstrated by the Minister of Water, who as recorded in Hansard gave a 
speech in Parliament on the Bill 2019 in praise of the Bill for protecting 
children from Christian Brothers. He did he know that the meaning of the 
definition of minister of religion excludes Christian Brothers and will not 
include them as ministers of religion under the Act. Nor did he know that  
Christian Brothers are no longer teachers, mainly through age. Nor all the 
time was he aware that his expressed reason for praising and for 
commending Bill 2019 was unfounded. 

COMMENT: The definition of minister of religion says “recognised” but does not say by 
whom. Most ministers of religion are recognised by the Commonwealth Government to 
perform marriages. In some cases WA law recognises ministers of religion as official 
witnesses to some documents and qualifiers of government concessions as marriage 
celebrants. Previously ministers of religion were recognised by WA law as funeral 
celebrants and paid by the state within my lifetime. By whom recognised? Religious 
organisations which require recognised leaders are recognised as charitable institutions by 
the tax dept.

COMMENT: What services or ceremonies? People who are not considered ministers of 
religion in the Catholic faith are authorised to conduct Funeral Vigil services or Funeral 
Services or Exposition of the Blessed Sacrament. Those services and ceremonies are not 
considered liturgy. During the liturgy of the Mass, people who are not considered ministers 
of religion are authorised to perform the ceremony of distributing Holy Communion. Also  
outside the Mass, such people are authorised to go to the homes of the sick and house 
bound and conduct a ceremony of Holy Communion. The definition of minister of religion is 
defective. 

ALRC
15.87 It would also overcome the definitional problems which could arise from attempting to define who is a 
member of the ‘clergy’ for the purpose of the Acts, and what is a ‘religious confession’. Although the uniform 
Evidence Acts contain a broad definition of religious confession that takes into account the practices of 
different religions and religious denominations, the Commissions received one submission that suggested 
that not all religious practices could fall under this definition.[121]

(2) In section 124A in the definition of commencement day: 
(c) in relation to a minister of religion — the day on which the 

Children and Community Services Amendment Act 2019 section 51 
came into operation; 
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RECOMMENDATION: That the government of the day, inform each and 
every minister of religion in Western Australia the date Bill 2019 comes into 
operation.

124B. Duty of certain people to report sexual abuse of children
(1) A person [minister of religion] who --

(b) believes on reasonable grounds that a child —
(i) has been the subject of sexual abuse that occurred 

on or after commencement day; or
(ii) is the subject of ongoing sexual abuse;

and (c) forms the belief —
(i) in the course of the person’s work (whether paid or 

unpaid) as a…
(ii) on or after commencement day, must report the 

belief as soon as practicable after forming the belief. 

COMMENT: According to the definition of sexual abuse in 124A of the Act, there is 
ambiguity as to the nature of sexual abuse. What sexual abuse includes but not what it 
does not include has not been defined. A priest/confessor in the confessional does not 
inquire into such matters. If a child divulges to the priest/confessor that they are subject to 
sexual abuse he will have impossible barriers to determine if what they think is sexual 
abuse coincides with the definition of sexual abuse in the Act. 

(2) For the purposes of subsection (1) the report must be made to [the 
CEO or a person or member of a class of persons approved by the CEO;

(4) A requirement that a person has under subsection (1) is in 
addition to, and does not affect, any other function that the person has 
in respect of the child in the course of the person’s work as a … 
minister of religion. except in the confessional where the priest/
confessor who functions as an absolute confidential person under The 
Sacred Seal of Confesson is compelled to break all trust that the child 
has in him and to contradict his solemn promise or vow to God not to 
break that trust and Seal. 

A lot of work needs to be done on this part. 

51. Section 124B amended
(1) In section 124B(1))a) and (c)(i) delete “teacher or boarding supervisor; and" 
and insert:

 teacher, boarding supervisor or minister of religion; and
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 (2) In section 124B(4):
  (b delete “teacher or boarding supervisor.” and insert:
  teacher, boarding supervisor or minister of religion.

53. Section 124BA inserted
After section 124B insert:

124BA. Provisons for ministers of religion
(1) In this section —

religious confession means a confession made by a 
person to a minister of religion in the minister’s capacity as a minister 
of religion in accordance with the tenets of the minister’s faith or 
religion.
 (2) For the purposes of section 124B(1)(c)(i), a minister of religion 
who forms a belief on the basis of information disclosed to the minister 
in the minister’s capacity as a minister of religion is taken to form the 
belief in the course of the minister’s work.

QUESTION: Is a Catholic minister of religion acting in the "capacity as a 
minister of religion"  when a muslim or sikh or pagan comes to him?

(3) A minister of religion in not excused from criminal 
responsibility for an offence under section 124B(1) on the ground that --

(a) the minister’s belief is based on information disclosed to 
the minister during a religious confession; or

(b) disclosure of the minister’s belief or information on which 
the belief is based is otherwise contrary to the tenets of the minister’s 
faith or religion. 

124C. Reports under s. 124B, form and content of 
(3) A report is to contain —

(a) the name and contact details of the reporter; and
(b) the name of the child or, if the child’s name cannot be 

obtained after reasonable inquiries, a description of the child; and
(c) if, or to the extent, known to the reporter —

(i) the child’s date of birth; and
(ii) information about where the child lives; and
(iii) the names of the child’s parents or other…

and
(d) the grounds for the reporter’s belief that the child has 

been the subject of sexual abuse or is the subject of ongoing sexual 
abuse; and 
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(ea) if, or to the extent, known to the reporter —
(i) the name of any person alleged to be responsible for 

the sexual abuse; and
(ii) the person’s contact details; and 
(iii) the person’s relationship to the child; 

and (e) any other information that is prescribed. 

129. Protection from liability for giving information

(1) (e) makes a report under section 124B(1)

(2) In giving the information or making the report or notification 
the person —

(b) is not to be taken to have breached any duty of 
confidentiality or secrecy imposed by law except Catholic Canon Law; 
and

(c) is not to be taken to have breached any professional 
ethics or standards or any principles of conduct applicable to the 
person’s employment or to have engaged in unprofessional conduct 
except in regard to the ethics or standards or any principles of conduct 
applicable to a priest/confessor who is regarded to have engaged in 
unprofessional conduct and to have committed a latae sententiae crime.

COMMENT: 

(b) "law" is not defined in the Act 2004 but another law and interstate law are, welfare law 

is referred to as is law in regard to the Supreme Court, Law Acts are referred to, written 

law is mentioned, as is authority at law. Since the word "law" is not defined in the Act, 129. 

(2)(b) (unless the definition from another Act applies here) Catholic Canon Law is not 

excluded. Since Canon Law imposes the penalty of excommunication for breaking the seal 

of confession, 129(2)(b) oversteps the limits of church/state relations and intrudes into the 

right to a religion. 

129.(2)(c) is impossible to abide by in the Catholic church. (c) goes beyond State powers 

to interfere with a right to religion. Canon Law contradicts (c) and imposes the severest 
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penalty of excommunication out of the Church upon the reporter. 129(2)(c) usurps a power 

that does not belong to it. 

124F   (3) Where a Catholic priest/confessor reports to civil 

authority that sexual abuse has been divulged to him by a child 

under the seal in the confessional, the government shall report 

the identity of the priest/confessor to Catholic church 

authorities, so that he may be dealt with appropriately for 

breaking Canon Law. 

(a) as not to aid and abet an excommunicated  

canonical criminal from escaping just consequences of his 

crime apart from the automatic excommunication imposed 

latae sententiae ; and

(b) that Catholic people who are citizens of the state 

will not be duped by the priest/confessor attempting to 

minister to them invalidly and endangering their spiritual 

welfare; and 

(c) that the priest/confessor cannot escape discovery 

as a usurper by attempting  to function as a legal marriage 

celebrant of the Catholic Church under Commowealth Law. 

148. Legal representation of child
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(4) A legal practitioner who represents a child in 

protection proceedings must act on the instructions of the 

child if the child --

(a) has sufficient maturity and understanding to give 

instructions; and

(b) wishes to give instructions,

and in any other case must act in the best interests of the 

child. [(5) says that the Court decides (a).]

COMMENT:
Bill 2019 gives no discretion to the priest, but does to a lawyer, to act in the best interests 
of the child who wishes him not to report. Bill 2019 allows for no wisdom, common sense, 
expertise, professionalism or experience of the priest to handle delicately and sensitively a 
revelation of abuse by the child in the confessional in the best interests of the child. Bill 
2019 compels the priest to act in a way that may harm the child and may be cruel. Bill 
2019 is an insult to a competent priest in handling such cases. Also some priests are 
professional psychologists and counsellors and social workers as well as priests. 

Statutory Review of the Children and Community Services Act 2004 Deliberations 
The 2012 Review examined in detail the operation and effectiveness of the mandatory reporting 
provisions in sections 124A to 124H, including submissions that female genital mutilation and 
forced marriage should require mandatory reporting.340 That review affirmed the policy settings in 
place which limit mandatory reporting laws to the reporting of child sexual abuse. Neither did the 
current Review support the expansion of the mandatory reporting provisions.
The Review recognised the forced marriage of a child as a serious form of child abuse. The 
Department’s Casework Practice Manual provides resources for child protection workers on 
responding to early and/or forced marriages including End Forced Child Marriage: Best Practice 
Response Guidelines.341 The Review contemplated specifying forced marriage as a form of 
emotional abuse in addition to psychological abuse and exposure to family violence. However, it 
was decided that the forced marriage of child already provides clear grounds for protective 
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intervention as a form of emotional abuse (as does female genital mutilation as a form of physical 
abuse).

MANDATORY REPORTING

SOURCE; Mandatory Reporting of Child Sexual Abuse in Western Australia. A guide for 
mandatory reporters. Copyright © 2008
Department for Child Protection, Government of Western Australia. 

In Western Australia, mandatory reporters of child sexual abuse under the Children and 
Community Services Amendment (Reporting Sexual Abuse of Children) Act 2008 are:
• doctors
• nurses and midwives
• teachers
• police officers.

The term ‘mandatory reporter’ is used throughout this document to mean ‘mandatory reporters of 
child sexual abuse’, in line with the Children and Community Services Amendment (Reporting 
Sexual Abuse of Children) Act 2008.

CORE PRINCIPLES

The following principles underpin the mandatory reporting of child sexual abuse in Western 
Australia:

• The best interests of the child or young person must be the paramount consideration.

• Every child and young person has a right to be protected from sexual abuse.

• Keeping children safe from abuse is the responsibility of individuals, families, communities 
and the society as a whole. This is best achieved through a collaborative approach.

• Children have the right to be heard and to be believed.

• If anyone has a concern regarding the safety of a child, it is their responsibility to make a 
report.

• Child sexual abuse affects everyone. Early detection is critical to reducing child sexual 
abuse in our community.

• Child sexual abuse is not condoned by any culture or religion. Cultural practices or 
traditions cannot be used as an excuse for sexual abuse or sexual exploitation.

In Western Australia, the legislation covering mandatory reporting of child sexual abuse is the 
Children and Community Services Amendment (Reporting Sexual Abuse of Children) Act 2008. 
From 1 January 2009, these mandatory reporting provisions will become part of the Children and 
Community Services Act 2004.

Mandatory reporters may not know all of the information they are asked to provide. It is 
important not to interview the child to obtain information, as this is the task of the 
Department for Child Protection and the Western Australia Police.
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‘Sexual abuse’, in relation to a child, includes sexual behaviour in circumstances where: 
(a) the child is the subject of bribery, coercion, a threat, exploitation or violence; or
(b) the child has less power than another person involved in the behaviour; or
 (c) there is a significant disparity in the developmental function or maturity of the child and another 
person involved in the behaviour.

Child sexual abuse occurs when a child has been exposed or subjected to sexual behaviours that 
are exploitative and/or inappropriate to his/her age and developmental level. Examples include 
sexual penetration, inappropriate touching, and exposure to sexual acts or pornographic materials, 
or using the internet for soliciting children for sexual exploitation.
Possible indicators of child sexual abuse include, but are not limited to, when a child:

• displays sexualised behaviours inappropriate to their age (including sexually touching other 
children and themselves) 

• demonstrates knowledge of sexual behaviour inappropriate to their age  
• makes a disclosure of sexual abuse either directly or indirectly through drawings, play or 

writing that describes abuse 
• exhibits pain or bleeding in the anal or genital area with redness or swelling  
• exhibits fear of being alone with a particular person  

• implies that he/she is required to keep secrets
• exhibits the presence of a sexually transmitted infection
• exhibits sudden unexplained fears • exhibits enuresis and/or encopresis(bedwetting and bed 
soiling).
Harm which may result from child sexual abuse includes significant emotional trauma, physical 
injury, infection, and impaired emotional and psychological development. The Department will 
consider contextual elements when trying to determine if a situation is abusive, such as the role of 
coercion or unequal power in a relationship. This is particularly important in relation to sexual 
behaviour between children, where the children’s respective ages, developmental level and the 
nature of the relationship are important considerations. 
Mandatory reporters should:

• Listen to the child and let them tell their story. 
• Believe him/her and reassure the child that telling an adult was the right thing to do. 
• Comfort the child if he/she is distressed, without making any promises.  
• Avoid making the child repeat their story/disclosure to another person in their organisation.  
• Write down what the child says and any relevant observations.  
• Not confront the person alleged by the child to be responsible for the abuse.  
• Not ask leading questions.  
• Not interview or investigate the allegation, as this is the role of trained professionals.  

Revelations of child sexual abuse to the Royal Commission confirmed that historically 
there was an entirely different attitude to child sexual abuse from today. Those who live 
with an attitude to child sexual abuse that existed 60 or 70 years ago are today considered 
warped. Those who live with an attitude that the Catholic Church has not changed radically 
are sadly and wrongly the majority in the community. The Catholic Church is leading the 
community in implementing child safeguarding. Those who will not accept that fact bear a 
defect if they become legislators for safety for children. 
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Cathechism of the Catholic Church
ARTICLE 4
THE SACRAMENT OF PENANCE AND RECONCILIATION
VIII. THE MINISTER OF THIS SACRAMENT
1467 Given the delicacy and greatness of this ministry and the respect due to persons, the Church 
declares that every priest who hears confessions is bound under very severe penalties to keep 
absolute secrecy regarding the sins that his penitents have confessed to him. He can make no use of 
knowledge that confession gives him about penitents' lives.72 This secret, which admits of no 
exceptions, is called the "sacramental seal," because what the penitent has made known to the priest 
remains "sealed" by the sacrament.
72 Cf. CIC, can. 1388 § 1; CCEO, can. 1456.
 
WHAT IS THE SACRAMENT OF CONFESSION
The Sacrament of Reconciliation is one of the most unique and beautiful aspects of Catholicism. 
Jesus Christ, in His abundant love and mercy, established the Sacrament of Confession, so that we 
as sinners can obtain forgiveness for our sins and reconcile with God and the Church. The sacrament 
“washes us clean,” and renews us in Christ.
“Jesus said to them again, ‘Peace be with you. As the Father has sent me, even so I send you.’ And 
when he had said this, he breathed on them, and said to them, ‘Receive the Holy Spirit. Whose sins 
you forgive, they are forgiven; whose sins you retain, they are retained’” (John 20:21-23).

No peacetime physical power can stop the Parliament of WA passing Bill 2019 into law. 
Not even COVID-19 because zoom is available. Could the legislation in 124BA be 
challenged? Yes.  

MORAL PRINCIPLE

Contentiously, perhaps, this paper introduces a moral principle early to decide if a priest 

can morally report and break the seal of confession. This is to keep the decision of a 

priest's conscience objective before getting into the nuts and bolts of Bill 2019. After 

applying the moral principle, it will discuss whether the priest even needs to make his 

decision on conscience. He may be able to make his decision in WA law based on the 

loopholes in the Bill 2019. What loopholes apply to the confessional?

How to decide in COVID-19 who gets the respirator and who misses out was solved by the 

moral principle expounded in Summa Theologica (II-II, Qu. 64, Art.7)  It was so in the world 

wars to  justify collateral damage, and is used in policing whether to shoot, in politics how 

to justify legislation and for people worldwide to reconcile difficult decisions. The greatest 
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teaching on moral dilemmas was expounded by Thomas Acquinas expanding on 

Augustine. The principle is known as the Principle of Double Effect. The Principle of 

Double Effect assists a person in a dilemma to make a moral decision in conscience. 

 


PRINCIPLE OF DOUBLE EFFECT 

An action with two results, one good and the other bad is morally justified provided that 

all these five conditions are present:


1	 The action is not bad in itself.


2	 The bad result is not intended but only permitted and unavoidable or accidental. 


3	 The good result does not come by means of the bad result. 


4	 The reason for permitting the bad result is proportionately grave, so that the degree    

	 of benefit of the good outweighs the extent of harm of the bad. 


5	 That the agent of the action tries to reduce the perceived harm.


The classic example and one of COVID-19 respirator follow.


CLASSIC EXAMPLE: An unjust attacker attempts to kill an innocent civilian. The civilian is 

justified in self defence to whatever extent is necessary to preserve their own life and 

even if, as a last resort, it is necessary to kill the unjust attacker; because the five 

conditions apply in this example: 


1. To save one's own life, an innocent civilian may repel an unjust attacker. One has a 

duty to preserve one's life. Self defence is good not bad.


2. The civilian's purpose or intention is to defend their own life and not directly to kill the 

attacker.


3. Saving one's life does not come directly by means of the death of the attacker but 

indirectly. If the civilian could save their own life without killing the attacker they would. 

Such is their motive.
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4. Saving one's own innocent life outweighs the loss of the unjust attacker's life. The 

attacker has no justification to attack and  has put their own life in harms way without just 

cause.


5. The civilian has tried every means possible to defend their life without taking the other 

life. 


COVID-19 EXAMPLE: In a chock-a-block COVID-19 ward, forty five patients have 

respirators. Only one respirator is left when two new patients arrive. Each has similar 

symptoms. The ethics committee must decide which patient gets the last respirator. The 

Principle of Double Effect will enable a moral decision and the committee to rest easy at 

night. Their consciences will be clear if they follow all the five conditions:


1. It is not bad to give a respirator to a patient, but good. 


2. Depriving one patient of the respirator is not their intention but unavoidable and 

permitted.


3. Choosing to give the respirator to one patient does not come via denial to the other 

patient but independently. If there were no respirator both would miss out.


4.The committee must decide between the two patients to determine the proportional 

gravity on the basis of each as a patient, not on their relative wealth, social status, 

political influence or religion etc. As patients, relevant issues such as age, smoker or 

not, other medical conditions and health will determine chances of survival. If a 

decision cannot be made on all of these, then daily health habits, family 

responsibilities, dependants, and the like can be taken into account. The committee 

must be detached and objective. No favours permitted.  


5. The hospital gives to the patient who misses out on the respirator every possible 

treatment, care and attention to try to reduce the disadvantage.  
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In this example; 4. is critical in the committee's choice. Provided objectivity and fairness 

are maintained, the committee has made a moral decision. Their consciences will not 

trouble them if the patient deprived of the respirator passes away. 


PRINCIPLE OF DOUBLE EFFECT - to repeat:- 

An action with two results, one good and the other bad is morally justified provided that 

all five conditions are present:


The action is not bad in itself.


The bad result is not intended but only permitted and unavoidable or accidental. 


The good result does not come by means of the bad result. 


The reason for permitting the bad result is proportionately grave, so that the degree of 

benefit of the good outweighs the extent of harm of the bad. 


That the agent of the action tries to reduce the perceived harm.


VICTIM EXAMPLE: In this example we pretend that there is no Seal of Confession.   

During confession a child reveals that it has been sexually abused. The priest believes the 

communication and recommends reporting but the child refuses point blank. What is the 

priest to do? If he does not report he becomes a State criminal. If he does report he 

realises that the child in front of him will experience action against its will, desire and 

wishes. 


To solve the dilemma, recourse to the principle of double effect will decide the moral 

course. 


1. It is not bad to report sexual abuse in itself.


2. The bad result of going against the child's wishes is not intended but only permitted.


3. The good result of reporting comes by means of ignoring the child's wishes. There is 

no other way it can be done. One means the other. 
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4. The good reason for permitting the bad result of going against the child's wishes is to 

avoid becoming a criminal. The bad result of going against the child's wishes may 

cause the child pain, anguish, despondency, distrust, disappointment, fear, emotional 

and psychological upset, depression, regret for speaking up, set-back to healing, 

distrust in the priest and/or priests and confession, damage to or abandoning the 

child's religion, a decision never to go to confession ever again, disruption of the 

child's spiritual development, pain and embarrassment, dread of public knowledge 

before the child was ready for it etc. [One certainly hopes these would not ensue but 

the possibilities are real and relevant.]  On top of that, there is no 

guarantee that reporting will achieve a real benefit until it is tested and investigated by 

civil authorities. If the abuse occurred ten years previously and no danger now exists, 

the benefit may immediately be minimal and urgency non-existent. The perpetrator 

could be, unknown to the victim, dead. The priest/confessor cannot ascertain a lot of 

these because such is not practised in the confessional and anyway he is instructed 

by the department not to interrogate. The child might not reveal that the abuse 

occurred in another jurisdiction or overseas. The child may already have revealed the 

same to a parent or psychologist or counsellor or youth worker who is not mandated 

to report. The priest/confessor is instructed by the department not to interrogate. 

Sensitivity and compassion coincide with department guidelines. The balance is 

weighing against reporting. Proportionality indicates that the harm is greater than the 

good. The priest/confessor may have to consider if protecting his own reputation from 

State criminality and avoiding a hefting fine is selfish, cruel, in-compassionate and 

hard-hearted. He may have to choose to confess his crime to authorities and cop the 

punishment out of kindness. 


5. The priest/confessor as agent of the State and harm is compelled by law and has no 

power to reduce the harm to the child. It is totally and completely out of his hands, 
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once reported. What happens is beyond him. He cannot control or minimise the 

perceived or real harm and suffering of the child, nor how long it will last. The most he 

can do is to say it is for your welfare and I appreciate what you are saying; but...


This analysis of the classic tool to decide in conscience the rectitude of an action that has 

two results, one good and one bad shows that 1. &  2. allow reporting but 3., 4., and 5. 

weigh against reporting. All five parts must gel in order to make a just, moral decision of 

conscience. The priest/confessor must hand himself in and suffer the consequences for 

not reporting so as to preserve his good conscience and be able to lay his head 

peacefully on his pillow at night. 


The further consequences of this is that the child is not reported on, even though the 

priest/confessor is a criminal and fined. The criminality and fine have not achieved the 

purpose of protecting the child who wished not to be reported on. The State must be 

consistent and deny the priest a Working With Children Card. His pastoral placement in a 

parish becomes impossible. He is denied the ability to function in his parochial 

occupation and must hope that his bishop will find a desk job somewhere for him. His 

opportunities to function as a priest will be drastically curtailed. He may be able to do 

something at a nursing home where there are no children, until the home finds out he is a 

criminal and bans him. Where can he go in the Catholic world that does not have children 

under the age of 18 years? Public Mass is out. Funerals are out. Schools are out. Parishes 

are out. Hospital work where children are absent could be a possibility until someone 

finds out his crime and makes a complaint about this criminal. That work's now gone too! 

Prison work could be a possibility but prisoners will learn about him and say why listen to 

you, you're a crim yourself. His reputation will be irretrievably damaged. Public opinion of 

some people will distrust him because he is a criminal. Others will say that he has been 

unjustly treated for being compassionate like Jesus, but he will not be free to serve them. 
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Division and discord may ensue. Instead of peace being generated by law the opposite 

could happen. Who knows the future?


UNJUST DISCRIMINATION 

Innocent priests, not only can, but sorely will, easily become the butt of social abuse and 

discrimination. This legislation makes every priest a potential criminal in the eyes of State 

Law. At his ordination, every priest declares to his people publicly, with a solemn promise 

or vow, that he will never break the seal of confession. Under Catholic Canon Law he has 

an obligation to daily live that declaration. By the very fact of entering the confessional or 

the very act of being daily available to hear confessions, the priest is declaring his fidelity 

to The Sacred Seal of Confession. The priest cannot even entertain the idea that he would 

break the Seal. By even intending to break the Seal, if the occasion rose, he has broken 

his solemn promise or vow. Of necessity, under this legislation the priest is declaring that 

he is willing to defy State Law. This state legislation effectively criminalises priests for that 

fidelity. He is a potential criminal. What a bind it puts the priest in? It is, according to the 

writer's siblings, a disgrace. 

If a priest lives with an attitude that he would break The Sacred Seal of Confession, he is 

being disloyal to and breaking his solemn promise, living a hypocritical lie and should 

cease hearing confessions altogether and get out of the priesthood. Does anyone want a 

radical hypocrite walking around in their midst?

Inevitably, some people will falsely presume a priest has heard a child penitent reveal their 

sexual abuse or a perpetrator confess abuse. To some people it wouldn't matter, even if 

the priest worked somewhere like as a doctor or scientist. It possibility wouldn't matter to 

them that any priest is innocent of their abuse and has heard nothing of the kind. What will 
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stop those prejudiced people from accusing and abusing priests on this false assumption? 

At a time when society is trying to rid itself of discrimination with anti-discrimination 

legislation, this government and this legislation is potentially encouraging and fostering 

discrimination and prejudice by default against priests who are trying to do good to help 

people positively in the confessional. Let's remember, legislation lasts for years. Image 20 

or 40 years time. Knowledge of 124BA is widespread, government publishes the number 

of reports. Bingo, priest are hiding information, even though no paedophile has gone to 

confession and no child has divulged their abuse in confession. How can a priest defend 

himself.  This legislation will potentially engender prejudice, discrimination and hate 

instead of fostering harmony and peace. Legislation should do the opposite by curtailing 

discrimination.

Catholic children are taught morality by priests. They look up to them as role models and 

are encouraged by them to be good citizens through keeping State Law. Those children 

will have to hear their teacher priest say: “I will not break the seal of confession.” In other 

words, I will not obey State Law. A parish priest, without re-assuring the faithful that he will 

never break The Sacred Seal of Confession, will leave them in doubt. What an invidious 

position the state is putting every priest in? What bad example is the state forcing priests 

to give to children? How can the state expect the children to take any notice of the priest 

on other State Laws? Children will have a valid excuse to ignore good and sound advice. 

At a time when society desperately needs good role models, the state is creating  bad role 

models of priests for masses of children in Australia. Is there any sense in this? Millions of  

young Australians are in Catholic schools alone. 

Priests were spat on in the street over the Pell case and they didn’t make complaint. 

Staying silent is not always wise. 

Page �  of �51 69



This legislation will, not just can, turn priests from parish priests to pariah priests. Perhaps 

it would be better not to write that, lest someone anti picks it up and uses it as a catch 

phrase. 
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S.A. EXPERIENCE

The following incident happened in South Australia when its government was legislating on 

The Sacred Seal of Confession and publicity was rife. 

A priest was leading a discussion in a class of eleven year olds on animal cruelty. It is not 

hard, is it, to teach children what is cruel and wrong. Humans kill animals out in the wild to 

cull; slaughter animals for human consumption, pet meat and in scientific laboratories; 

shoot birds for game; catch fish for food; trap foxes and wild bore etc. The aim is to be 

humane in doing it. One boy in the classroom announced himself a vegetarian, two others 

said they were considering it. Some said killing animals for any reason seemed cruel. 

Others were disgusted that in parts of the world dogs and cats and horses were eaten. 

The priest had the intention to lead the class into a humane understanding and resolution 
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not to be cruel to animals. Then two mates from the bush reckoned that is was O.K. to 

have some fun with a rifle. If they landed a bullet and the kangaroo hopped away, they 

couldn't see any real harm. It'd get over it. It was a wild animal and getting into their crops 

anyway. The priest made the fatal mistake of invoking South Australian State Law on 

cruelty to animals. The children were encouraged to be good citizens and obey the law of 

the land. However, one of the students, according to my source, was a bit of a stirrer, liked 

to get under the skin of  teachers or anyone. (He wasn't liked much either, apparently.) He 

asked: Father, are you going to leak out secrets from confession 'cos the paper says you 

hafta or let 'em torture ya? Boys that age easily see the grisly side. The priest was on the 

spot. First he tried to correct the false notion of torture but the retort was: don't fox, don't 

duck the question. He had to declare that he would never break The Sacred Seal of 

Confession even if it meant his life. The kids started to laugh, beginning with the two from 

the bush. One called out: Come on Father, what about the governor (sic)? [reference to 

governor's pleasure] The stirrer chipped in: you're not obeying the law of the land, why 

should we? As hard as the priest tried, the eleven year olds were not convinced. They 

reckoned that if it was good enough for him it was good enough for them.

Can a government be serious in labelling priests potential criminals? 


CASE STUDY 

IN THIS EXAMPLE: To preserve the Sacred Seal of Confession, Who? Where? When? 

Why? and How? are omitted, as is gender. Only What? is included.


The writer was the priest in this example. A penitent entered a confessional room. The 

priest was ministering the Sacrament of Reconciliation (confession) at a retreat like setting 

for four hours. People had plenty of time to discuss their consciences if they wished. A 

penitent entered. After initial confession of a few things, said that they wanted to say 

something and began to cry. After 5 minutes or so they got out that something happened. 
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After minutes of more tears, the penitent then said they didn't want to say any more. That 

was that. 


A month later, in similar circumstances, the penitent got a bit further. Another ten minutes 

of crying and apologising! A further ten minutes more and revealed that someone had 

done something, with copious tears. Then said that was all. That was that.


About a month later, going through similar tears with own handkerchief not tissues, after 

nearly 30 minutes - we had plenty of time - sexual abuse described as "something that 

shouldn't have happened - you know what I mean'. And then "ten years ago." Obviously 

the priest just listened and supported. No description of what happened was given. The 

emotions and harm to the penitent were what they wanted to describe. The penitent 

looked about 21 years old. Then they said it happened when they were 7 years old. The 

priest remembered from previous confession that it was ten years ago and asked if that 

meant they were 17 years old now?. Yes!. Immediately he stood up and said he had to 

open the door because we can't hear the confession of a minor in a closed confessional. 


On a subsequent occasion, a few months later, the penitent reported that they felt a lot 

better, that it was so good to have talked to someone other than their parent. They 

subsequently revealed that the family had migrated to Australia to get away from the 

abuse years before. 


CONCLUSION: In this case, which happened as described, panic reporting would have 

been futile. A parent knew years before (how long before was not told). The abuse 

happened 10 years ago. It happened in a foreign country. The child penitent was almost 

an adult and had a driver's licence. Surely they were old enough to be listened to and 

their views and wishes respected. In 124 of Bill 2019 the priest/confessor has no 

discretion. Was the priest supposed to report as soon as he believed that child sexual 

abuse had occurred? The priest in this case had a pretty good idea of what was coming. 

Had he reported when it became clear that child sexual abuse had occurred, he would 
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have lost his career, reputation in family, community and church, etc. and all for no need 

at all as described. 


What moral guidance in relation to 124BA of Bill 2019 will a priest receive from the moral 

litmus test of the Principle of Double Effect?  

This bit is tricky. It has to be said, but is going to be misunderstood. Some people don't 

accept moral principles and their application. A person can use a moral principle to make 

a perfectly moral decision, yet be lampooned by criticism that does not respect a 

person's conscience. This paper has to tread very carefully to ensure that it explains 

properly the moral principle and the valid application of the principle. If this is not done, 

fear or cowardice reign over truth and decency. Truth and Justice are called for. Taking the 

bull by the horns takes courage. Here goes: Application of the Principle of Double Effect. 


PRINCIPLE OF DOUBLE EFFECT APPLIED TO PRIESTS 

PRINCIPLE OF DOUBLE EFFECT - to repeat:- 

An action with two results, one good and the other bad is morally justified provided that 

all five conditions are present:


1. The action is not bad in itself.


2. The bad result is not intended but only permitted and unavoidable or accidental. 


3. The good result does not come by means of the bad result. 


4. The reason for permitting the bad result is proportionately grave, so that the degree       

	 of benefit of the good outweighs the extent of harm of the bad. 


5. That the agent of the action tries to reduce the perceived harm.
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A child comes to confession and divulges victimhood of sexual abuse but refuses to 

permit the priest to report to civil authorities. A priest/confessor in the confessional has 

two choices:  either to report to civil authorities against the child's wishes that a child has 

confided their sexual abuse and thereby break The Sacred Seal of Confession, or to not 

report the abuse as the child wishes and  break the law of the land but preserve The 

Sacred Seal of Confession. To call it a dilemma is almost an understatement.


The child is unwilling to step outside the confessional to repeat the same communication. 

If the child had been willing to tell him outside, the priest could have freely reported 

without breaking The Sacred Seal of Confession. 


So now, the priest has to decide in conscience if he will report against the child's wishes. 

To intend to report the abuse has two results, one good, reporting abuse; and one bad, 

going against the child and breaking the Seal. To decide to report is justified if all five 

conditions apply at the same time.


1. To intend to report the abuse is not objectively bad in itself. It is felt bad by the child 

but could be for its good.


2. Breaking the seal of confession is not directly intended but suffered/tolerated and 

accidental. The bad feeling of the child is tolerated too. 


3. The good result of reporting comes by means of the bad result of breaking the seal of 

confession, the only means he has. Confession that day, for that child, would not exist 

without the Seal. The priest cannot intend to report, it is impossible, any other way 

than by means of breaking the Sacred Seal of Confession. It is automatic. Also, if 

there is any harm resulting to the child by reporting against their wishes, that harm 

comes from ignoring the child's wishes, i.e. by means of ignoring the child's wishes.  

The reporting can't be done any other way. The child just has to cop it. 


4. The actual benefit of reporting the abuse is unknown. The priest is really in no man's 

land. It may be of benefit and it might make not a shred of difference to solving a 
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crime or helping the child. So there is doubt about the benefit. There will be very little 

information the priest can supply. He is directed by the Government Department not 

to ask questions and interrogate the child; only to listen and comfort. The child may 

not know the state of play; for all it knows, the department or police may have already 

begun the process through knowledge gleaned elsewhere or a teacher (who is in a 

much better position to observe signs and behavioural indicators of abuse) may be 

reporting suspicion of it at that very moment. The priest is basically in the dark as to 

the benefit and outcomes of reporting. Because the child is unwilling to agree to 

reporting, many possibilities spring to mind while hoping none would. Forcing the 

issue to report by law may be cruel to the child as well as unkind, or unwise and 

unhelpful. It may re-traumatise the child victim, create distrust in adults and the priest 

or priests in general and confession, harm its trust in other adults more, injure its 

spiritual development and religion, disenchant it socially, set back the healing process, 

introvert the child because it made such a big effort, but that failed to provide privacy, 

confidentiality, so dearly sought. Its distrust of the confessional from having its trust 

broken, could make that the last time the child ever goes to confession, something 

that it needed and would have benefited from greatly all its life. It could cause 

despondency and even depression. The child could get its back up and even decide 

not to co-operate with police when they come, because its trust was destroyed by the 

law. The child could decide to shut its mouth from then on. No crime would be solved. 

While one hopes that these reactions would not occur, they are not beyond the realms 

of possibilities in the life of a victim.  Proportionately, the good result 

may make no difference to solving a crime or helping the child, but the bad result will 

incur automatic and instant excommunication and rob the priest of his career and 

income, his membership in the Church, his abode, his reputation in the community, 

and most likely his standing in his family.  The degree of benefit of reporting does not 
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outweigh the extent of harm of breaking The Sacred Seal of Confession, as the priest 

deliberates. We are not talking about the outcome in real life, we are talking about the 

deliberations the priest must take into account in making a decision of conscience 

about his own decision while in the confessional. The definite and certain and 

foreseen bad result, excommunication and its consequences, outweighs the possible 

and perhaps not even probable but certainly uncertain good result. The reason for the 

bad result of  Breaking of The Sacred Seal of Confession has not a proportionately 

grave balance. As well, breaking The Sacred Seal of Confession contradicts the 

priest's solemn promise or vow to keep absolute the privacy and confidentiality of 

what he is told in the confessional. It is a radical betrayal of his own self. It is a 

hypocritical denial of his need to live by his conscience. The seriousness of the 

breach, with very serious social, psychological and emotional consequences for him, 

far outweighs the possible but uncertain benefit of reporting. His spiritual damage is 

also of major significance. Banishment from the Church means for him living outside 

the sea of grace. Legislators might consider this any way they choose, but it is not 

their conscience that is deliberating in the confessional. It is the priest's. What he 

'believes' is of paramount importance to him, and to anyone who cares about him. 

And it is ironic that the Legislators are very interested in what the priest 'believes' 

about as a mandated reporter, even when the penitent does not wish it reported,  but 

don't care about what the priest 'believes' about his own soul, own life and own 

conscience. 


It is a contradiction. It just does not make sense. 


5. The priest/agent cannot attempt to reduce the perceived harm because his intention to 

report automatically and instantly excommunicates him. The power to reduce harm is not 

his to own. Nor can he reduce the ill-effects of going against the child's wishes. The child 
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may hate him for it, even. Once the report were made the whole matter is out of the 

priest's hands. He cannot reduce any harm that has come from his reporting to the child 

and to himself.


Since the priest's intention to report the abuse, against the child's (minor's) wishes, does 

not fulfil all five conditions of The Principle of Double Effect so as to make a moral 

decision of conscience, but fails in three (3, 4, & 5) of the five conditions, his conscience 

cannot permit him to report the abuse. He becomes a conscientious objector to civil law 

in practice not just in theory.


 


The question is asked: but has the child confessed that they have been abused. No, they 

have not sinned. Remember, the child in the Double Effect example did not agree to tell 

the priest outside the confessional, so that he could report it freely to civil authorities. 

However, the child came to confession to confess sin, even if it were as minor as stealing 

a coloured pencil or breaking the speed limit soon after getting their driver's licence. The 

revelation of abuse came in the context of confessing sin. It came in the context of 

conscience. By revealing the child's abuse, the priest is risking unduly and unjustly the 

accusation that the sacred and solemn confidentiality of the child's conscience has also 

been broken when the child expected it to be sealed tight. It would constitute a breach of 

trust, confidentiality and privacy in the context of conscience. The priest could not report 

the abuse in good conscience. And he himself has a right to conscience, which no-one 

can take from him nor from anyone else. Remember that the child is supposed to have a 

right in the Act (2004) that Bill 2019 is amending, to religion and to be heard. 


Prior to research for this submission, the writer was unaware that non-physical abuse like 

pornography was or could be categorised in law under child sexual abuse. Reflection 

quickly changes that. Here is a case study from his own experience. Who? Where? 
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When? How? and Why? are excluded to protect the conscience of the penitent and The 

Sacred Seal of Confession. Only the what? is discussed without gender identified either. 


An eight year old confessed pornography. I refer the reader to the definition of 

confessional where the set up for children under 18 is described. 


The setting was in an open space in a large building and the family of the penitent was 

waiting, in sight,  at an adequate distance, also to go to confession. The penitent 

mentioned a couple of little things and also 'looking at pornography". Now what does that 

mean? Sneaking a peak when TV is on with the family when a parent says: "Look away!" 

or does it mean watching an hour long video alone or with someone. I can't imagine an 8 

y.o. being that interested. Any way, more importantly, the family was observing and 

waiting in their turn to come to confession. The instant the child confessed pornography, 

the child went as red as a beetroot. Now, family are watching. The priest can't create 

such a situation that the child is going to be questioned by family afterwards, even if the 

family might not do that. It is insensitive and leaves the child vulnerable. The subject was 

left, except for a very brief: You'll try not to, won't you, or something like that, nothing 

more than to confirm to the child that what they have confessed of pornography is taken 

at the face value they put on it. In the confessional, prying questions are not asked. Was 

there child sexual abuse according to the definition? Who knows?  What chance does a 

priest have to find out? Very often, very little! 


PRIVACY 

No faculty, nothing in the world deserves stricter privacy than private conscience, which 

belongs to each person privately and personally and which judges the right and wrong of 

each person's behaviour privately and intimately without anyone else knowing until the 

person reveals it by communication. 
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Modern legislation and companies all over go to extreme and even extraordinary lengths 

to keep even a person's telephone number private, even from a friend, as happened to 

me the other day with a funeral director. Yet, the direct opposite is happening with regard 

to a priest in the privacy of the confessional and to a penitent in the perceived most 

secure and confidential place in the world. It just does make sense.  


END 

I wish to conclude this paper in a strange way, , I am not 

sure, and hadn't thought about a connection until doing this submission. 


When I was seven I made my First Confession (Reconciliation, now). While still 7 but not 

sure, about three months after, but always remembered it as 7, I was in the bedroom at 

home on my own and someone had left an opened packet of juicy fruit chewing gum on a 

bed. I looked, and thought, it would be wrong to take one. I looked away. I looked again 

and took one. Then worried that I would be found out. Felt guilty. Went to confession a 

few days later when it was provided at the school and confessed. I came out of the 

confessional so happy and relieved. It had a profound affect on me. It was really the initial 

catalyst for me beginning to think of the priesthood, yes even at that age. It seemed a 

wonderful thing to be able to do that for people. My first teacher when she was around 

the age of 90 in a nursing home, reckoned that I told her at 7 that I wanted to be a priest. 

Her memory was legendary in the school and community all her life. I had forgotten 

saying anything to her. 


I tell this, because I am convinced of the importance of developing children's consciences 

for a happy life. All the stages and ingredients of conscience are contained in this little 

vignette. The corollary is that some time later I revealed to one of my older sisters what I 

had done. It was hers and she said: You could've had one, I would've given it to you. 


CONCLUSION:   124BA    IS    UNJUST. 
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